HON. JUSTICE OGUNTADE JSC*: THE HUMANIST YUSUF O. ALI| **

INTRODUCTION

The best way to measure the intellectual prowess, sagacity and deepness of a judge
Is to go through his rulings and judgments. The judgements and rulings of a judge
reflect in large measure the totality of the character, learning, social disposition,

Intellectual toughness, courage and other idiosyncrasies of the individual.

It is with these appreciations in mind that one would appreciate the legal and
jurisprudential disposition of a judge. It is therefore not surprising that the
publishers of this book in honour of the indefatigable Justice George Adesola
Oguntade, JSC have such thinking in mind in approaching this book project by
asking some individuals to review some of the judgments handed down by his

Lordship in his judicial career.

In this contribution, | shall look at two of such judgments starting with the
decision in the case of The Attorney General of Abia State Vs Attorney General

of the Federation & 35 Ors * and to be followed by the decision
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Attorney General of the Federation & Anor?.
The contributions of his Lordship in the two cases will be the focus of this chapter.

AG ABIA STATE VS AG FEDERATION & 35 ORS
A. FACTS OF THE CASE
This action was commenced by the Attorney General of Abia State against the
Attorney General of the Federation and the 35 other States, at the Supreme
Court in its original jurisdiction pursuant to the provisions of Section 232(1) of
the Constitution of the Federal Republic of Nigeria 19993,

The substance of the plaintiff's claim is that by the States Creation and
Transitional Provisions (No. 2) Decree NO. 41 of 1991 which created Abia
State from the old Imo State, no provision was made for Abia State to inherit
any liability or encumbrances, from the mother State.

The contention of the plaintiff was that as the said Decree referred only to
rights, power and privileges and not liabilities, Abia State was created as a new
State without any encumbrances and or liabilities. In consequence, it was
unlawful for the 1% defendant and his agents to deduct

2 (2005) 14 NWLR (Part. 547) 71delivered on Friday 24 June, 2005
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was unlawful for the 1 defendant and his agents to deduct large sums of money
from the plaintiff's share of the Federation Account without the plaintiff's consent
for the purpose of servicing any debt incurred by old Imo State, prior to the

creation of Abia State.

B. HIGHLIGHT OF ISSUES FOR DETERMINATION

The following major issues were raised and argued before the Court:
1. Whether the States (Creation and Transitional Provisions) (No. 2) Decree
(No. 41) 1991 creates the Abia State of Nigeria as a new state and with no
encumbrances
2. Whether it is unlawful for the 1st defendant to deduct any sum or sums of
money from the plaintiff's share of the Federation Account without the
plaintiff's consent for the purpose of servicing any debt.
3. If the answers to issues (i) and (ii) above are in the affirmative, whether an
injunction will not lie against the 1st defendant.
4. If the answers to issue (i) and (ii) above are in the negative, whether the
plaintiff is not entitled to proof of remittances to her creditors and to an

assurance of when the deductions will abate



C. JUDGMENT OF THE COURT

It should be mentioned that the composition of the Supreme Court in this case is
very formidable with Justice Muhammadu Lawal Uwais, CJIN, presiding while
Justice Salihu Modibbo Alfa Belgore, JSC (as he then was), supported him. Other
eminent Justices that sat on the bench in the matter are Justices Akintola Olufemi
Ejiwumi, who read the leading judgment; Dahiru Musdapher, Dennis Onyejife
Edozie, Iganatius Chukwudi Pats-Acholonu and George Adesola Oguntade,
JJSC. However, even though the Hon. Justice Oguntade did not deliver the lead
judgement, the contribution of His Lordship is very significant and is enough to
grasp the ratio decidendi of the matter. To this end, the contribution of His
Lordship will be x-rayed as a major contribution to the lead Judgement of the
Court.

It will be beneficial before we look at the concurring contribution of his Lordship,
to make allusions to the lead judgment of Ejiwumi JSC (of blessed memory). This
we must do because the concurring judgment drew its life, blood and vire from the

leading judgment. The lead judgment covered pages 474-515 of the report?.

In the leading judgment, Ejiwumi JSC forcefully made

“Op Cit



the following point at pages 513-514 paragraphs E-B thus:

"The plaintiff seeks by this relief an order of perpetual injunction restraining the
Federal Government, its functionaries or agencies whomsoever including the
Minister of Finance or howsoever from deducting or making deductions from the
plaintiffs share of the Federal Account except as determined by the decision in
Attorney-General of the Federation v. Attorney-General of Abia State & 35 Ors.
(No. 2) (2002) 6 NWLR (Pt. 764) 542. as | have earlier held, the plaintiff by virtue
of section 7(1) became the owner of several properties and chattels, which
devolved on the State following its creation, by Decree No. 41 of 1991. And | have
also come to the conclusion that some of the properties and chattels came into
existence by the loan agreements reached with foreign investors or such bodies as
provided loans or credit for development. Now because of default in the payment
of these loans, the Federal Government had to guarantee the payment of these

loans, the Federal Government had to guarantee the payment of these loans to the



foreign creditors. It is therefore my view that beyond the deduction from the
money allocated to the plaintiff to service the debts for the benefits being enjoyed
by the plaintiff, the duty to pay the debts rests squarely on the Federal
Government. A grant of an injunction as sought by the plaintiff cannot be proper or
right in law as the plaintiff cannot be proper or right in law as in this respect the
plaintiff has nothing to protect. See Obeya Memorial Hospital v. Attorney-General
of the Federation and Anor. (1987) 3 NWLR (Pt. 60) 325. The prayer for perpetual
injunction restraining the Federal Government, its functionaries or agencies
whomsoever (including the Minister for Finance) or howsoever from deducting or
making deductions from the plaintiffs share of the Federation account is hereby
refused.” It was the above ratio that informed the concurring opinion of Oguntade
JSC examined hereunder.

The Court, per Oguntade JSC held ex-cathedra at page 541 paragraphs EH of the
report thus:

"It seems to me that the plaintiff has been less than sincere in its argument that the

new Abia State had no liability at its



creation in 1991. It has only chosen to interpret the facts available to suit its case. It
would seem that the plaintiff wishes that we look only at the provisions of Decree
No. 41 and on that basis alone make the pronouncements as to its meaning and
effect. That however will, as | said earlier, not resolve the question whether the
plaintiff is right to say that the 1st defendant could not make deductions from
allocation due to Abia State from the Federation Account. The 1999 Constitution
of Nigeria has acknowledged the 36 component States in Nigeria such that with or
without Decree No. 41 of 1991, Abia State remains one of them. My view is that
Decree No. 41 of 1991 certainly did not express that the new Abia would share out
of the liabilities of the old Imo State. But that does not answer the question
whether or not Abia State by any arrangements made following its creation was

obliged to pay its share of the liabilities incurred by the old Imo State



which said liabilities were apportioned between the new Abia and Imo states by

joint Assets and Liabilities Committee™

D. LEGAL COMMENTARY/REVIEW

The Supreme Court of Nigeria held that by the provisions of S. 7(1) of Decree No.
41 of 1991, which created Abia State from the old Imo State, properties and
chattels lying within the newly created Abia State were transferred without any
further assurance to Abia State, that is the plaintiff. Abia State therefore becomes
the owner of such properties and chattels. Also, as owners of such properties and
chattels and which they have not denied, they were therefore available for the use
and enjoyment of the State as part of its economic development. The Court went
further that it cannot be said that Abia State was created without any
encumbrances, and that since it was created with benefits, it cannot help but to bear
the burden that came with the benefits. It is note worthy that in this case,
particularly by the contribution of His Lordship, the Supreme Court had once again

reiterated the principle of liability goes with benefit. The Court



followed the classical school of jurisprudence or jural rights.
I1. ATTORNEY GENERAL OF CROSS RIVER STATE VS ATTORNEY
GENERAL OF THE FEDERATION & ANOR
A. SUMMARY OF THE FACTS OF THE CASE
The plaintiff by a Writ of Summons instituted this action in the Supreme Court
pursuant to Section 232 (1) of the Constitution of the Federal Republic of
Nigeria 1999, against the defendants, the Federal Government of Nigeria and

Akwa Ibom State, respectively represented by their Attorneys — Generals®.

In the plaintiff's final pleading, that is the 4th Amended Statement of Claim, in
paragraph 40 thereof, the reliefs sought against the defendants are:
"a. A declaration that the boundary between
Cross River State (CRS) and Akwa - Ibom
State (AKS) is as shown in the boundary

delimitation Nigeria by Boundary

5 By the provisions of Section 20 of the Supreme Court Act. CAP. 515, Lows of the Federation of Nigeria, any proceedings
before the Supreme Court brought against the Federation or a State, invoking original jurisdiction of the Supreme Court, shall be
brought in the name of the Attorney-General of the Federation and the Attorney-General of the State respectively See also
Section 3 of the Supreme Court (Additional Original Jurisdiction) Act. CAP. 316. Laws of the Federation of Nigeria, 2004.



Commission dated 30" March, 2004 and revised on 5™ July, 2004.

b. An order of account of revenue that had accrued to the Federation Account
from mineral oils derived from Cross River State on the basis of the derivation
which Cross River State should have received but for neglect, omission or willful
default of the Federal Government from 23rd September, 1987 till the date of
Judgment.

C. An order for payment forthwith of the admitted sum of N3, 329, 433, 537, 42
(sic) (Three billion, Two Hundred and Thirty-Two Million Four Hundred and
Thirty Three Thousand, Five Hundred and Thirty Seven Naira, Forty-Nine Kobo)
being arrears of revenue due to CRS under the provisions of S. 162 (2) of the 1999
Constitution from May 29 July 2002 and any additional sum due and thereafter

until full payment thereof."

The plaintiff also claimed as against the 2nd defendant an order that it should be
exercising administrative, executive, legislative and judicial powers or functions

over



the communities in Itu Local Government Area which were by Order of the
Governor of the Old Cross River State made in 1983 transferred to Odukpani LGA

of Cross River State.

Also, it sought for an order of perpetual injunction restraining all arms of
government e.t.c. of Akwa Ibom State, or any persons or authority established by
law in force from exercising administrative, executive, legislative and judicial

powers in or over any part of Cross River State.

The bone of contention between the two States was the common boundary of their
two States, particularly their Northern or non-estuarine boundary between Itu
Local Government Area of Akwa Ibom State and Odukpani Local Government
Area of Cross River State. Odukpani and Itu Local Governments were part of the
17 Local Government Areas of the old Cross River State. In 1983.

the Governor of the State transferred some communities from Itu Local
Government Area to Odukpani Local Government Area vide the Local
Governments, Clans, Villages (Variation) Order No. 1 of Cross River State, 1983.
The boundaries of the affected Local Governments remained so until 1987, when

Akwa Ibom State was



created out of Cross River State, Government as one of the Local Government

Areas falling under Akwa Ibom State.

After the creation of Akwa Ibom State, the communities affected by the transfer

order of 1983 refused to be bound by the said order. The dispute arising therefrom
led to the intervention of the National Boundary Commission in 2002, which by its
boundary delimitation exercise excluded the Ibom State and affected communities
from Akwa reckoned them with Odukpani Local Government Area of Cross River

State.

With respect to the 1st defendant, the plaintiff's claim was that the defendant
having admitted the sum of N3,232,433,537.49Kk as the plaintiff's entitlement
accruing from the Federation Account from mineral oil exploration, it was wrong

to have subsequently reviewed the amount downward to N2,455,888,820,14.

It was however clear, from the correspondence exchanged between the plaintiff
and the 1st defendant that the down warded review of the revenue accruing to the
plaintiff was as a result of the implementation of the Supreme Court Judgment in

which new indices were used to re-calculate



the plaintiff's entitlement as decided in the case of

A.G Federation Vs A.G Abia State®.

B. HIGHLIGHT OF ISSUES FOR DETERMINATION

The following issues were raised for the determination of the Supreme Court:

a. Whether the claim of the plaintiff is not premature, speculative or otherwise
incompetent having not allowed the NBC to resolve the boundary dispute between
Cross River and Akwa Ibom State before the Action of the plaintiff

b. Whether the boundaries of Cross River State (and more particularly the
boundary between Cross River State and Akwa Ibom State) are as set out in
Exhibit CRSDSG 2, and if so whether it is competent of any State Government,
other than the Government of Cross River State, to exercise executive,
administrative or judicial powers in all the areas comprising Cross River State and
more particularly in or over the cities, towns and villages set out in paragraph
423(a)(i)(ii) and (iii) of the plaintiff's 3rd Amended Statement of claim. And

C. Whether Cross River State is entitled to the order of account sought in this suit,

and/or to judgment for the admitted sum of N3,232,433,537.49

§(2000) NWLR (Port. 763 26)



B. JUDGMENT OF THE COURT

The court held on issue No. 1 that it is immaterial whether the National
Boundary Commission had completed its exercise in delineating the disputed
boundary or not before the jurisdiction of the Supreme Court can be invoked in
a boundary dispute between states. The court however held further that no
doubt, the completion of such exercise would be of tremendous assistance to the

court.

In this case, the learned Counsel to the 2nd defendant contended that the
Supreme Court could not exercise its original jurisdiction on the matter owing
to the fact that the National Boundary Commission had not exhausted all
avenues towards the settlement of the boundary dispute. The Supreme Court
relied on S.232(1) of the Constitution of Nigeria, 1999 and the case of Attorney
General of the Federation V. Attorney General of Abia State & Ors’, where it
held that in exercising its original Jurisdiction, the Jurisdiction of the Supreme
Court can be the same or concurrent with that of the National Boundary
Commission. It was further held that since the plaintiff's claim discloses a
dispute between States, it falls within the ambit of the original jurisdiction of

the Supreme Court and therefore not incompetent.

(2001) 11 NWLR (Part. 725) 689.



On issue No. 2, the Court held that the best method of determining the Local
Government Area to which the disputed communities belong, and in resolving the
boundary dispute, is by reference to the instruments establishing Itu and Odukpanu
Local Government Councils; as such instruments would define the extent of their
areas of authority. It therefore follows that by the order of the Governor of Cross
River State made in 1983 transferring the disputed communities to Itu Local
Government, reference to Odukpani Local Government (which is in Cross River
State) in Part 1 of the First Schedule of 1999 Constitution includes the disputed
communities and since the geographical boundary of the disputed communities
extends to the Cross River, therefore, the boundary between Akwa Ibom State and
Cross River State in the non-estuarine Sector lies along the Cross River as depicted

in the plaintiff's plain exhibit CRSDSG2.

On Issue No. 3, which was in respect of the plaintiff's monetary claim, the court
held that the downward revenue of the revenue accruing to the plaintiff that is,
from ¥W3,232,433,537.49 to N2,455,888,820.14 was as a result of the
implementation of the judgment of the Supreme Court in which new indices were

used to re-calculate the plaintiff's entitlement. Therefore, the plaintiff had not been



able to prove his entitlement to the sum of N3,232,433,537.49 as claimed but it
was entitled to the lesser sum of N2,455,888,820.14 D. LEGAL COMMENTARY
The Supreme Court of Nigeria exercised its original jurisdiction pursuant to the
provisions of S.232 (1) of the Constitution of the Federal Republic of Nigeria,
1999. It is important to bear in mind that the judgment of International Court of
Justice dated 10 October, 2002 on the land and maritime boundary case between
Nigeria and Cameroon had somehow altered what used to be the estuarine section
of Cross Rivers State as a result of which the State is hammed in by the new
international boundary between Nigeria and Cameroon. We must quickly add that
the matter is far from being settled because the mixed commission between Nigeria
and Cameroon that was to determine the seaward boundaries was yet to carry out
the work. The leading judgment was read by Edozie JSC and the judgment runs
from pages 91 to 113 of the report”. In the lead judgment Edozie JSC laid the

foundation upon which Oguntade JSC concurring judgment was enacted

80p cit



when the former stated as follows at pages 105 107 paragraphs G - C that: "From
the submission of learned counsel for the 2nd defendant and affidavit evidence, it
seems that the disputed communities originally formed Oku/Mbiabo/Ayadehe a
Government Council. ward known as in Itu Local Learned counsel explained that
by an order of the Governor of Old Cross River State made in 1983, the disputed
communities were transferred from Itu LGA to Odukpani LGA pointing out that
the transfer was ultra vires the power of the Governor as a result of which the
transfer was null and void. It is apt to quote the submission of learned counsel in
this regard. At page 38 paragraph 70 of his brief, he said:- '70. In 1983, the
Governor of (Old Cross River State) purporting to act under the Cross River State
Traditional Rulers' Law, 1978 pretended to vary the villages which made up some

of the clans in the state and in the process moved

%0p cit



villages and clans across Local Government borders and put in other Local
Government thereby giving the impression that these communities had been
moved from one Local government to another without an express amendment to
the political composition of the Local Government and the wards."'

Earlier, at paragraph 69 of the said brief, it was stressed that there was no Act of
Parliament altering the composition and structure of the LGA. The 1983 Order
referred to by learned counsel was published as C.R.1.N. No. 5 of 1983 in the
Supplement to Cross River State of Nigeria Gazette No. 34 Vol. 10 of 25/8/83 and
is titled "Local governments, Clans, Villages (Variation) Order No. 1 of 1983'. It
was made by the then Governor of old Cross River State, Dr. Clement Isong,
pursuant to the Traditional Rulers Law, 1978 (Edict No. 14 of 1978). The
contention of the 2nd defendant appear to be that when the disputed communities

were transferred from Itu to Odukpani



Local Government Area, the relevant instruments creating the Local Government
Councils of the two Local Government Areas were not amended in consequence of
which the disputed communities continued to be part of Itu Local Government

Area of Akwa Ibom State.

It is my view, that whatever flaws that might have been attendant with the transfer
of the communities concerned, they were de facto transferred from Itu Local
Government Area to Odukpani Local Government Area. The transfer was effected
in 1983 before the old Cross River State was split. There is no evidence that at the
time of transfer the disputed communities or the people of Itu LGA protested. It
does not seem that the Governor could wake up one morning and proceed to alter
indiscriminately the existing local government structure without justification. The
presumption is that the Governor in making the 1983 order, acted in the best

interest of the



people of the entire area of old cross River State. There is a provision in section
491)(d) of the Cross River Law No. 9 of 1983, for the alteration of the composition
of a Local Government Council. It seems to me too late in the day for Akwa-1bom
State to complain about the transfer of the disputed communities which was
effected more than 20 years ago. It is in the interest of both parties that the status
quo as at 1987 when the two states were created be maintained. That position is
that the disputed communities together with Odot Forest Reserve and Okpokong
Bridge are in Odukpani Local Government Area of the present Cross River State.
It is my view that the reference to Odukpani LGA in Part 1 of the First Schedule of
the 1999 Constitution includes the disputed communities and since the
geographical boundary of the disputed communities extends to the Cross River, it
Is my judgment that the boundary between Akwa Ibom State and Cross River State

in the non-estuarine sector lies along the



Cross River as depicted plaintiff's plan exhibit CRSDSG 2." in the It was this
jurisprudential edifice that forward the platform which Oguntade JSC's hanged his

opinion.

Oguntade JSC in his concurring judgment put it in a more succinct way thus*®:
"There is no doubt that in 1983, the incumbent Governor of CRS transferred some
areas or communities from Itu LGA to Odokpani LGA but the impropriety or
invalidity of such transfer was never brought to the attention of the then Military
Government when in 1987 AKS was created. The AKS was therefore created by
reference to the LGAs as they stood immediately before 1987. In any case, it is
doubtful if an area or community would have been able to contend successfully
that it did not wish to be placed in a particular LGA. The result is that the towns,
villages and communities in Odukpani Local Government Area as at 22-09-87

when AKS was created from CRS must continue

At pages 20-121 paragraphs H-C.



to be part of the same LGA and consequentially part of CRS"

The Supreme Court however was unable to determine the maritime boundary
between the two states because of the fact that both Nigeria and Cameroon were

still in the process of negotiating the boundary to finality.

Edozie JSC stated at page 109 Paragraph H thus: to

"I do not feel comfortable to grant the declaration sought. Until both Nigeria and
Cameroon conclude their negotiation finality and the international boundary fixed
by the ICJ is modified and published, in line with the agreement, it will be

premature for this court to determine the maritime boundary of the two states"

REMARKS/CONCLUSION
This case has contributed immensely to our legal system and jurisprudence. The
Supreme Court was able to lay some profound jurisprudential milestone in the

corpus of our law.

Importantly the concurring contribution of Oguntade JSC has shown the depth of

his Lordship's learning, his



pragmatic approach to legal issues, his sagacious intellect and his puritanical sense

of history.

The humanism in Hon. Justice George Oguntade JSC came to bear in the two cases
we have analysed in this piece. The Humanist is a person of character who will not
allow his personal interest or view to overwhelm his sense of justice. He is always
there for justice and justice alone. This is the charisma of Hon. Justice George
Oguntade. There is therefore no better way of summarising his personality than to
describe him as the Humanist. The judgements of His Lordship bear clear
testimonies to this truism. His Lordship believes that law is made for man and not

the other way round. Law must at all times serve the end of justice.



