A CRITIQUE OF THE REPORT OF THE PRESIDENTIAL COMMITTEE ON
THE REVIEW OF THE 1999 CONSTITUTION: BEING A KEYNOTE ADDRESS
DELIVERED AT A WORKSHOP ORGANISED BY THE SOCIETY FOR
EDUCATION EMPOWERMENT AND DEVELOPMENT AT CIRCULAR HOTEL
ILORIN ON: 14 JULY, 2004 BY: YUSUF O. ALI SAN

INTRODUCTION

The President, Chief Olusegun Obasanjo, shortly after his inauguration in 1999 set up a
committee of all the then registered political parties in Nigeria to undertake the review of
the 1999 Constitution. The then registered political parties were asked to nominate six
persons each which was subsequently increased to eight. The committee was officially
inaugurated in October, 1999. The committee concluded its assignment and submitted
its report to the President. The need for this committee was as a result of the stringent
criticisms that trailed the promulgation of the 1999 Constitution by the General

Abdulsalami Abubakar Military Government.

Many Nigerians are of the view that the 1999 Constitution is not representative of the
will of the people but rather a document contrived by a few elites in the military and the
political class. The critiques point out that from the preamble, which they claim tells a lie
against itself, to the various provisions in the said Constitution are anti-democratic and

anti-people.

The Presidential committee which is simply called PCRC caught the essense of the
criticisms when it stated thus in the preamble of its report:
"In spite of different approaches to Constitution making in the colonial and
post colonial years, the various Constitutions have not emanated from the
full involvement of the Nigerian people. This has, in turn, generated
extensive alienation from the various constitutions. Consequently, they
have not just remained elitist documents, but have also failed to serve as

the basis of democratic governance.”



The above view of the PCRC hits the nail on the head on the legitimacy or otherwise of
the 1999 Constitution.

It is a matter of general knowledge that the 1999 Constitution was not the first
Constitution to be made by Nigerians. it may therefore not be out of place to quickly
take a look at the history of Constitution making in Nigeria.

The first contact of our people with the Europeans also signaled the arrival of their
system of government on our shores. The amalgamation of Nigeria in 1914 by Lord
Lugard was achieved by Thee different Constitutional instruments made under the

authority of the colonial office in London.

HISTORY OF CONSTITUTION MAKING IN NIGERIA 1914-1922

As alluded to earlier, Nigeria after amalgamation by Lord Lugard was run by three
constitutions which were in form of Orders-in-Council promulgated by the Colonial office
in London. The few elites at the time criticized these instruments especially since no

power was conceded to Nigerians therein.

THE CLIRFFORDS CONSTITUTION OF 1922

When Sir Clifford took over as the governor of the Southern protectorate in 1922, he
initiated another constitution that went by his name. The Constitution created an
Executive Council made up of only Britons and a legislative Council styled "Legislative
Council of Nigeria" made up of 46 members only 10 of its unofficial members were

Africans,

THE RICHARD'S CONISTITUTION OF 1946

The agitation by Nigerians continued unabated on the Clifford's Constitution, Therefore
when Richards became the Governor General, he introduced some reforms in his own
constitution. This was a move out of fear of political unrest than to serve the interest of

Nigerians. The constitution sought to (i) Promote the unity of



Nigeria, (t Provide for the diversity of the people and (iii) secure greater participation of
Nigerians in the affairs of their country. There were established a central Legislative
Council and one each for the then 3 provinces of North, West and East. The Proposal of
Richard to the home office was that the constitution should last for nine years but this

was not to be.

THE MACPHERSON CONSTITUTION OF 1951

In 1948 when Sir John Macpherson took over the governance of Nigeria from Richards,

he met a well articulated opposition of the people to the Richard's constitution of 1946,

The clarion call for reform was at a crescendo, It was then imperative that the Richards
constitution would as a matter of urgency be reviewed.

The Macpherson constitution introduced a Central Legislative Council known as the
House of Representatives and a Central Executive Council called a Council of
Ministers, Regional Legislative Councils were created in addition to Regional Executive
Councils or the North, West and East.

THE CONSTITUTION OF 1954
The clamour for more representation in the governance of Nigeria was strident and loud
moreover when many Nigerians travelled and took part in the second world war. The

Constitution of 1951 broke down barely two years of its operation.



The ethnic rivalry between the ethnic groups became heightened. Two constitutional
conferences were held at London in 1953 and Lagos in 1954. These conferences gave
birth to the 1954 constitution. The Major and most profound provision of the constitution
was the provisions that made Nigeria a Federation with five component parts of the
North, West, East Southern Cameroon and the Federal Territory of Lagos. The
constitution introduced division of powers between the tiers of government into
exclusive, concurrent and residual lists. A Federal Supreme Court, a High Court of

Lagos and regional High Courts were created.

THE INDEPENDENCE CONSTITUTION 1960

Many constitutional conference were held in London between 1957 and 1958
preparatory to the making of the 1960 independence constitution. The Constitution was
promulgated by an Order-in-Council and it became operational on 1" October, 1960
which was the day Nigeria became an Independent country.

The Constitution maintained the Federal Structure, it had a part devoted to
Fundamental Human Rights. It maintained the three legislative lists as provided for in
the 1954 Constitution.

THE REPUBLICAN CONSTITUTION OF 1963
Nigeria became a sovereign state on 1st October, 1963. The Queen of England
stopped being the head of the Nigerian government, Nigeria became a Federal

Republic with a ceremonial President and a Prime Minister. The



regions had ceremonial Governors and Premiers. The Supreme Court became the final
appellate court for all matters.

On 15th January, 1966 the operation of this constitution was put in jeopardy by the
enactment of the first coup de'tat which for merely historical reference claimed the lives
of many of the leaders of the time.

A counter coup that followed in July 1966 and the civil war of 1967to 1971 were all part

of the events that effectively buried democratic governance at the time.

THE 1979 CONSTITUTION

After many failed promises and silly political experiments, the military handed over
power to civilians on 1%t October, 1979. Before then, a new constitution was
promulgated. First a Constitution Drafting Committee of fifty selected "wise men" was
set up. The report of the CDC was passed on to the Constituent Assembly made up of
elected and selected members. The constitution was a clear departure from its
predecessors. It was based on the American model of presidential system of
government. There was a president with full executive powers. The Governors of the
states also have executive powers. There were only the exclusive and concurrent

legislative lists. There was no residual list.

Unfortunately, like the proverbial "abiku" the experiment al democratic governance

collapsed on 315t December, 7983 vide the coup of Buhari/ldiagbon.



THE 1989 AND 1995 CONSTITUTION

General Babangida promised to hand over power to an elected government. He set in
motion the machinery for the making of a new constitution. The 1995 un -promulgated
constitution was the result of this effort. The constitution was almost the ipsema verba
of the 1979 constitution.

When Abacha took over in 1993, he also set up a constitution making machinery vide
the National Constitutional Conference of 1994. Like Babangida's still birth constitution,
the effort of Abacha in making the 1995 constitution was fruitless, It should be stated
though that the respective transition programmes of Babangida and Abacha were run

by applying some of the provisions of the yet to be enacted constitutions.

THE 1999 CONSTITUTION

After the demise of Abacha, General Abdulsalami Abubakar mounted the saddle and he
set up a Constitution Debate Committee to work on the yet to be promulgated 1995
draft Constitution. The committee which had barely two months to work undertook tours

and public hearings.

At the end of its assignment, it submitted a report to the Military government which
tinkered with some of the recommendations before enacting the constitution vide
Decree 24 of 51" May, 1999.

The constitution was slightly different from the 1979 constitution. It introduced a National

Judicial Council among some of its significant innovations.



THE PROBLEMS WITH THE 1999 CONSTITUTION

From its inception, the 1999 constitution is unarguably the most discussed and vilified
document in our country, People questioned its legitimacy. They point to contradictions
in its provisions, They point to a myriad of gaps and lacuna in the provisions. They point
to the elitist pretensions of the constitution.

The various unabating criticisms led the President of the Republic Chief Obasanjo to set
up the PCRC which as earlier alluded to submitted its report to the President. The work

of the committee is the object of this paper.

The committee on it own identified twenty-three contentious areas of the constitution

on which it made recommendations for amendments. In this paper, we shall take each

of the contentious issues, look at the recommendations thereon, profer a critique of the

recommendations and after exhausting these areas, we shall have a look at some other

areas of the constitution that need to be amended as well,

1. LEGITIMACY OF THE CONSTITUTION
The committee was of the view that the problem of the legitimacy of the 1999
constitution can be addressed by the National Assembly to just repeal Decree
No. 24 of 1999 and proclaim the amended constitution as the peoples
constitution, With respect, this view is a bit simplicity. What makes a constitution
a peoples constitution is not its promulgation but the process of its making or how
it came about. We therefore suggest that a large body of Nigerians from all walks
of life and representing all the shades of opinion of the people be constituted to
undertake a thorough review of the constitution and embark on real consultation
and debate all over Nigeria. Once this is done, it will be of litle moment the body
that eventually promulgates the constitution as long as the fundamentals of the

review are not tampered with nor whittled down.



SUPREMACY AND DEFENCE OF THE CONSTITUTION

The Committee after examining the provision of section 1(3) of the 1999
Constitution which precludes coup de'tat came to the conclusion that the sub-
section should be re-worked to make the offence of coup making punishable at
all times and that all those who collaborated with coup plotters by accepting to
serve in their government should also be liable to penal punishment. These
views are well taken and the further recommendation that section 6 (6) (d) of the
constitution which protected the activities of successful coup makers in
government should be expunged from the constitution is also laudable. In
addition, the civil society should be strengthened to resist usurpers of political
authority. One must add that good governance is a veritable tool that should be

used to stop over-ambitious military men from truncating democratic governance.

STRUCTURE OF THE FEDERATION

The committee calls for the strenghting of the Federation by giving adequate
recognition to the states as the federating units. In our view, this may not be
enough. There is the need to create three lists of power in the constitution. In
other words there should be a residual list in the constitution. The committee
believes that section 3(6) and parts | and Il of the First Schedule of the
Constitution that name and set out the local governments should be expunged to
make the act of local government creation easier for the states.

It is our humble view that this recommendation is oblivious to the parlous and
moribund status of many of the existing 774 local governments all over Nigeria.
Many of the existing local governments are not only unviable but they are
sources of waste and drain on the national treasury. Monies that could be and

should be used for real development



are wasted on overheads. It is humbly suggested that in the reviewed
constitution, there should be a moratorium placed on the creation of new local
governments for at least ten years. This is all the more so since no one is sure

yet what type of local governments we are running in Nigeria now.

STATES CREATION

The committee calls for the amendment of section 3(1) of the constitution to
make it easier for the creation of new states. We submit that the mushrooming of
states has made the central government to be too powerful. To create new states
will further weaken the states to the advantage of the central government.
Secondly, many of the existing thirty-six states are not better than existing only in

names.

Almost without exception, they all rely on allocation of revenue from the center to
exist. Already we have thirty-six governors, deputies, speakers, their deputies
and a whole lot of hundreds of elected and selected officials in the states who are
feeding fat on the little revenue that come to the states. Contrary to the
recommendation of the committee, there should be embargo on creation of new
states in the constitution for a minimum period of twenty-five years beginning

from the date of the coming into force of the reviewed constitution.

CONSTITUTIONAL RECOGNITION OF GEO-POLITICAL ZONES



The committee rightly in our view voted against giving constitutional recognition
to geo-political zones. They are merely administrative expressions. To give them
constitutional recognition is to create another avenue for the wastage of the

resources of the country.

CONSTITUTIONAL RECOGNITION OF TRADITIONAL RULERS

The committee wants constitutional recognition to be given to traditional rulers.

It also wants the states to establish councils of traditional rulers and that
traditional rulers be made members of the council of state. It also wants

traditional council to be established in each local government.

It is our view that these recommendation are retrogressive. Nigeria is a Republic.
There are enough laws in our statute books that have addressed the
recommendations. Our experiment in the first republic on the point was not a

salutary one.

The traditional institution should be insulated from the vagaries of politics. To
agree to the recommendations will draw the traditional rulers into the central
stage of politics. It should not be forgotten that all the graded traditional rulers are

employees of the states. Let the royal fathers remain the way they are.

REVENUE ALLOCATION, DERIVATION AND RESOURCE CONTROL

The committee recommends that derivation formular should be increased
substantially beyond 13% minimum. The point is well made. Fairness, equity,
justice and well balanced Federation support this recommendation. In our view
derivation formular should not be less than 70% in the distribution of money from

the federation account.



10.

DEVOLUTION OF POWERS

The committee recommends that items 34, 60(a) and 61 of part 1 second
schedule of the constitution be transferred to the concurrent list. This is welcome.
The recommendation that vehicle inspection and licenseing should be on the
concurrent list is also good.

The further recommendation that matters like education, agriculture, health and
physical infrastructure be devolved to the states and local governments is also
supported.

In addition there is a need to create a residual list in the constitution to clearly
state those areas that are in the exclusive preserve of the states and local

governments.

LOCAL GOVERNMENT AUTONOMY

We agree with the recommendation of the committee that the power to create
local governments should be left with states Houses of Assembly subject to the
moratorium on creation of new councils earlier canvassed. We also agree that
there should be proper constitutional provisions setting out the tenure of elected

local government officials like we have for the federation and the states.

The local government should be made truly the third tier of government and its

financial autonomy from the states be secured constitutionally.

RELIGION
The committee recommends that the provisions of sections 10 and 38 of the

constitution be retained the way are. This is laudable. It is equally



11.

12.

supported that the word "personal” used in section 277 of the constitution or any

part thereof to qualify Islamic law should be expunged.

LEGISLATIVE/EXECUTIVE RELATIONSHIP.

The committee is of the view that some aspects of 315 of the constitution
promote the face off between the legislature and the executive and that the
definition of the words "appropriate authority” in the section should exclude the
President and Governor but should simply mean the national assembly and
states House of Assembly. We concur in this view.

RIGHTS OF WOMEN AND OTHER LESS PRIVILEGED GROUPS

The committee recommends that the Federal Character Commission should be
restyled as Equal Opportunity Commission. That women be allowed to take up
indigeneship of the states of their husbands and that the word "sex" be

substituted with the word "gender".

We disagree with these recommendations on the following grounds: The
provisions of the constitution including the fundamental human rights have

universal application to all Nigerians, irrespective of gender.

All the issues taken up in the recommendations are better addressed through

legislation.

The interpretation Act which is part of our laws makes it clear that a reference to
masculine includes the feminine in any piece of legislation. The constitution
cannot be reduced into an encyclopedia that contains everything. The issue of
indegeneship is a national problem especially having regard to the many ethnic

problems that are politically



13.

14.

engendered. It is therefore suggested that there must be constitutional provision
that makes place of residence for a period of five years as a place of
indigeneship for any Nigerian for all purposes.

HUMAN RIGHTS

The recommendations of the committee that calls for the strengthening of the
institutions that are involved in human rights related issues is a welcome
development. In addition, some of the objectives under chapter 1l of the
constitution like education, good governance, obligation of the citizens should be

made part of chapter IV dealing with human rights.

The word "force" should be removed from the title of the police. The Nigeria

police is designed to be a civilian enforcement arm for internal security purposes.

JUDICIAL POWER AND ITS INDEPENDENCE

The view of the committee that steps taken to improve the conditions of service
of judicial officers be sustained is welcome. We also agree that state High Courts
should enjoy concurrent jurisdiction with the Federal High Court on the on matter
covered by the provisions of section 251(1) (a)-(s) of the constitution,

In addition we suggest that true financial independence be granted to the
judiciary on matters of its capital vote, There is nothing inherent or patent that
disqualifies the judiciary to disburse all its funds be it capital or re-concurrent.



15.

16.

17.

STATUS OF THE FEDERAL CAPITAL TERRITORY

The committee recommends that Abaji Area Council should be merged with Kogi
State, while Kwali Area Council should be merged with Niger state. We agree
with this, It further recommends that the indigenes of the other four area councils
should be properly resettled with an option to take up indigeneship with the
states from which they were before the creation of the FCT. This is also
welcome. We suggest in addition that the Land Use Act should be amended to
give right to the area councils to also administer all the land in their area like all

other local governments in Nigeria.

ANTI-CORRUPTION AND TRANSPARENCY
We totally support the recommendation of the committee that assets declaration

by public officials should be made public as a matter of law.

The call for the spreading of the anti-corruption crusade beyond the boundaries
of the public sector is also noble. In addition, if any piece of legislation deserves
to be treated as part of the constitution like the NYSC Act then the ICPC Act is

one such law.

It is therefore our submission that there should be constitutional provisions
prohibiting the National Assembly from repealing or in any other manner amend

the ICPC Act with a view to making the commission impotent or ineffectual.

STATE POLICE AND PUBLIC ORDER
Having regard to the various immature ways most of our governors behave
towards political opponents even within the same party, the recommendation of

the committee in which it disfavours state police



18.

19.

cannot be faulted. We therefore support the retention of sections 214, 215 and
216 of the constitution. As we stated earlier, the title of the police should be
"Nigerian Police". The word "force" is a misnomer and an aberration for a body
that is not a military organization. However, there should be something worked
out in the constitution that will make the commissioner of police in the states
amenable to all the lawful orders, directions and instructions of the governors

who are the Chief Security Officers of their respective states.

POLITICAL PARTY SYSTEM
The committee recommends that the existing provisions on registration and

control of political parties should be retained.

With respect, having regard to the decision of the Supreme Court in case of
INEC vs Balarabe Musa & Ors; this position cannot be right. Equally the
recommendation that annual grants be given to political parties in accordance
with the provisions of sections 221 and 229 of the Constitution appears
anachronistic. A political party is a voluntary organization, therefore the members
should be able to pay to run the parties.

LAND USE ACT

The committee favours the retention of the provision of section 115 (5) (d) of the
1999 constitution. We hold a contrary view. We suggest the repeal of section 315
(5) (@) (d) of the 1999constitution. All the legislations referred to in the sub
section namely:

(a) The National Youth Service Corps Act

(b) The Public Complaints Commission Act

(c) The National Security Agencies Act; and

(d) The Land Use Act, are just existing laws and should be subject to all the

incidents of such laws in our Jurisprudence.



20.

21.

22.

NATIONAL YOUTH SERVICE CORPS AND OTHERS
Like its recommendation above, the committee supports the wholesale retention
of section 315 (5) (a)-(c) of the 1999constitution. As we stated above, the sub-

section should be done away with. It is a hangover of Military dictatorship.

TENURE OF ELECTIVE OFFICES

The committee recommends a live year term for the President and Governors
with the liberty to re-contest for the same post once it is not consecutive. This
recommendation will breed worse confusion. In our view, a six year one single
term tenure for the President and Governors appears salutary, Six is the average
of four and eight respectively. We therefore agree with the recommendation of
the committee that the section on disqualification of the President and Governors
on ground of two previous election for the same office be repealed but for a

different reason.

The recommendation of the committee retaining the present four year term for

legislators is okay and same should be extended to the local government.

NATIONAL CONFERENCE

The view of the committee that a National Conference which is not sovereign
should be convoked is acceptable, It is anomalous to talk of sovereign
conference now with the existence of all the democratic structure put in place by
the constitution. The body so set up as the National Conference could undertake

the review of the constitution as



23.

24.

25.

earlier suggested when dealing with the issue of legitimacy of the constitution.

REFERENDUM

The committee's recommendation that a referendum is not a proper tool to deal
with the review of a constitution or the passing of the review so made makes a lot
of sense. Usually a referendum is always held to determine a yes or no matter.

The review of the constitution is not a mere yes or no matter.

As indicated earlier, the above are the twenty-three contentious issues identified
by the committee but we wish to point out some others and express our views

thereon.

CHAPTER Il OF THE 1999 CONSTITUTION

The laudable objectives of state policy set out in the chapter are non justiciable.
The breach of the provisions have no legal remedy. We belief this is anomalous.
It is therefore our suggestion that section 13, that deals with fundamental
obligations of the government, section 17 that touchs on social objectives,
section 18 that deals with educational objectives and section 24 that treat duties

of the citizen should be upgraded as fundamental rights or be made justiciable.

IMPEACHMENT OF PRESIDENT AND GOVERNORS

The provisions of sections 143 (10) and 188(10) of the 1999constitution that
make the process of impeachment to be none justiciable should be removed
from the, constitution. The abuse to which the sections had been put between

1979 and 1983and since 1999 are enough justification for this suggestion.



26.

IMMUNITY OF THE PRESIDENT AND GOVERNORS Section 308 of the
constitution prescribes immunity for the President, his vice, the Governors and
their deputies while in office. It is suggested that the immunity must be whittled
down to exclude cases of corruption or any other form of misappropriation of

public funds.

In our view, the above are some of the suggestions on which to make the
constitution citizen friendly and acceptable. The identified contentious areas are

by no means exhaustive.

CONCLUSION

In this paper, we have tried to x-ray the history of constitution making in Nigeria
from the 19th Century uptill the much lampooned 1999 Constitution.

We have made a critique of the recommendations made on the twenty-three
contentious areas of the 1999 Constitution identified by the PCRC. In addition,
we added a few more contentious areas not touched by the committee and we
proferred our views thereon. It is our hope that if some of these points are taken
in to consideration when the constitution is eventually reviewed, then much of the

criticism will have been addressed.
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