CALCULATION OF TIME IN FILING AN ELECTION

PETITION'

As a matter of expediency and in the expected and established spirit of election
petition, time is of essence. Public policy and the constitutional right to fair hearing
within a reasonable time dictate that time is a rare commodity in the determination
of election matters.

Section 141 of the Electoral Act 2006 provides in no uncertain terms
thus:

"An election petition under this Act shall be presented
within (30) thirty days....from the date the result is
declared.” !

The operative words therein are "shall be presented within (30) thirty days." When
used relative to time, the word "within" has been defined variously as meaning
anytime before; at or before; at the end of; before the expiration of; not beyond; and
not later than?. In other words, an election petition must be presented anytime before
the expiration of 30 days, or more concisely put, not later than 30 days.

The law on election petition, it would appear has made a distinction between the
accrual of cause of action and the time when the calculation of the period of
limitation of action would commence.
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The provision of the above section is clear, unambiguous and devoid of any
controversy, therefore, its literal interpretation cannot lead to absurdity nor injustice.

In the computation of time within which to file an election petition, the ascertainment
of the date of the declaration is very important, it is with reference to the date of
declaration of result that the calculation of the number of days within which to file
election petition is made.

The phrase 'from the date' used in section 141 of Electoral Act 2006, connotes that
the day in which the computation of time is deemed to have commenced is the day
the result of the election was announced. The Electoral Act 2006 deliberately uses
the word 'date' as distinct from the word 'day' because the two have different
meanings when contained in a statute.

A day according to the rule of interpretation of statutes means a clear day, this is a
period of 24 hours beginning at 12 midnight and does not take into account fractions
(hours) of the day. The effect is to render the day a sort of indivisible whole, so that
any act done at any hour of the day is the same as if done in another hour of the same
day. See Wilkie vs IRC Biefeild vs Biefeild.

However, where time is computed by a given date, the court will interprete this to
mean the expression of an intention that the time should be computed from that time
and not from midnight.?

It is submitted that the word 'from' connotes immediacy, without delay. Blacks Law
Dictionary Sixth Edition defines the word as follows:
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"As used as a function word, implies a starting point whether it be of time, place or
condition; and meaning having a starting point of motion, noting the point of
departure, origin, withdrawal etc,......... one meaning of from is 'out of word 'from'
or 'after' an event or day does not have an absolute and invariable meaning but each
should receive an inclusion and exclusion construction according to intention with
which such word is used. Acme Life Ins. Co. vs White, Tex. Civ. App., 99 S. W. 2d
1059, 1060 words, 'from' and 'to' used in contract, may be given meaning to which
reason and sense entitles them, under circumstances of case."

Attention must be called to the imperativeness connoted in the use of the word
"shall" in section 141 already set out above. There are a legion of authorities on the
interpretation of the word "shall" to the effect that it connotes "mandatoriness" or
"compulsion." See the following cases. Kurrah vs Iyodos, Balogun vs Odumosus.

Otu vs INEC & Ors.7

It is a settled position of the law that when a statute employs or uses the word "shall"
in any of its provisions, whatever is required to be done therunder must be done as
a matter of compulsion or mandatoriness.®

In Kurrah vs Iyodo (supra) Morgan J made the following illuminating words on the
meaning of the word "shall" as follows:

"In my view, the interpretation of the word

"shall" in the regulation is "must" because prima facie "shall" is imperative or
peremptory not permissive........
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There is also authority for the proposition that where the word 'from' is used in a
piece of legislation concerning time, the event will be recorded from the stated
period or date as decided in the case of Lady Man vs Wiral Estate Limited. Luckily
our jurisprudence is not bereft of the correct interpretation of the provision of section
141 of the Electoral Act 2006. Interpreting section 132 of the Electoral Act 2002,
which is impari-materia and ipsima verba of section 141 of the Electoral Act 2006,
the court in the case of Ogbebor vs Danjuma Per Ngwura JCA stated thus:

"The election was held on the 12th day of April, 2003 and the
result was declared on 13th April, 2003 requirement that the
petition be filed within 30 days 'from the date the result is
declared' means that the petitioner has 30 days from
13/4/2003 within which to present his petition and this
includes the 13th April 2003. See Alataha vs Asin (1999) 5
NWLR (Pt 601) p.3 at 44 cited at page 5 of the Ist
Respondent's Brief of Argument. Now from 13/4/2003 to
31/4//2003 inclusive of the 1st and last date mentioned is 18
days.
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The petition was presented or filed on 14/5/2003.%..........ccoviiiiiiiinin.,

From 14/5/2003 when the petition was filed 2 clear days outside the 30 days period
stipulated in section 132 of the Act. It was wrong for the tribunal to resort to section
15(2) of the Interpretation Act in spite of the contrary intention in the said section
132 of the Electoral Act 2002"

Also in Balogun vs Odumosu supra, the Appellant and the 1st Respondent contested
an election to a councillorship position in one of the Local Government Areas of
Lagos State in which the 1 Respondent won. The appellant, being dissatisfied with
the said election challenged same at an election Tribunal which struck out his
petition consequent upon a Preliminary Objection filed by the 1st Respondent
therein on the ground that the petition was filed outside the time prescribed by the
electoral law pursuant to which the election was conducted. In dismissing the appeal
of the Appellant, the Court of appeal, per Pats-Acholonu, JCA (as he then was) held
at page 597 that:

"The issue of time to complete filing of all processes relating to hearing and
determination of an election petition was uppermost in the mind of the
Legislature. The enactment stretches itself further a field to do away with
tardiness and waste of time, and endeavoured to constrict the time of doing a
particular act within a time frame-work. In other words, it is the intention of
the legislators that parties stick strictly to the times stated in the Decree. The
court would not aid any one who decides to sleep only to wake up when it is
too late.”




In Barr. Mohammed Kumalia vs Senator Ali Modu Sheriff 10 the appellant as
petitioner before the lower court filed a petition on 16th May 2007 challenging the
declaration of the 1* Respondent as Governor of Borno State which declaration was
made on 15th April, 2007. The 1* Respondent through his counsel raised a
preliminary objection to the competence of the petition on the ground that the
petition was filed 2 days out side of the 30 days prescribed by the Electoral Act.

The Tribunal was clear in its view as to the correct interpretation of section 141 of
the Electoral Act 2006 when it stated thus:

"Looking at section 141 particularly the phrase; 'from the date the election result is
declared' it is clear and certain that the provision means that thirty (30) days period
allowed for the presentation or filing of an election petition starts to Count from the
very day the result of the election is declared. This tribunal is therefore of the view
that section 141 is in all respect clear, direct and unambiguous. Therefore we hold
that section 141 cannot be interpreted with the aid of any other internal or external
enactment not even the Interpretation Act. We hold as above without any difficulty."

The decision of the Tribunal was affirmed by the Court of Appeal which sustained
the preliminary objection and held that the petition was filed 2 days out side the
statutorily prescribed period.

It should also be mentioned that in the context of the interpretation was unnecessary
to have recourse to the provisions of regard to the fact that the provisions are clear
and unambiguous, it Interpretation Act CAP 192 LFN 1990.°
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A court called upon to interpret the provisions of a statute can only fall back or have
recourse to the provisions of Interpretation Act, if and only if the provisions are
ambiguous or the literal interpretation will lead to absurdity or injustice.

The Supreme Court of Nigeria answered this question in the case of Attorney
General of Ondo State vs Attorney General of Ekiti State!' per Kutigi JSC (as he
then was) thus,

"It is certainly a cardinal principle of interpretation that where in their ordinary
meaning the provisions (of an enactment) are clear and unambiguous effect must be
given to them without resorting to any aid internal or external. It is the duty of the
court to interprete the words of the law makers as used"

From the foregoing, any public holiday that fell within the period cannot be used to
calculate the period. Such public holiday must be taken into account as forming part
of the 30 days prescribed for the filing of the petition under section 141 of Electoral
Act 2006. This is the clear intendment of the provisions of section 15(4) of the
Interpretation Act which provides:

“Where by an enactment any act is authorized or required to be
done within a particular period which does not exceed six days,
holidays shall be left out of account in computing the period."

It is important to state that the import of the above provision is that where the law
gives a period for the doing of anything but the period so prescribed is not more than
6 days and public holiday falls within the period of 6 days, such public holiday will
not be counted in the computation of the time.



However, on the other hand, if the period prescribed for the taking of any step is
more than six days like the present case, any period of public holiday in between or
within the 30 days, in other words, such holidays will not be left out of account in
the computation of the period.

In addition, it is not a correct interpretation of section 15(3) of the Interpretation Act
to say that all public holidays must be excluded in the computation of time. Section
15(3) of the Act provides that: "Where by an enactment any Act is authorized or
required to be done on a particular day and that day is a public holiday, it shall be
deem to be duly done if it is done on the next following day which is not a holiday"’

The above provision refers to any Act which is authorized to be done "on a particular
day" but section 141 of the Electoral Act 2006 did not authorize a petitioner to file
his petition "on a particular day" rather it authorizes the petitioner to file his petition
"within thirty (30) days 'from' from the date the result is announced.
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Therefore the provision of section 15(3) of the Interpretation Act within the 30 days
statutory period allowed by section 141 of the cannot be construed in such a way as
to exclude public holidays Electoral Act 2006 except in the circumstances provided
for under section 15(2)(b) where the last day of the statutory period falls on a public
holiday.




CONCLUSION

It 1s clear from the above exposition that a petition that delays in filing his election
petition under section 141 of the Electoral Act even by a day will shut him-self out
of the hallowed bowels of the court. His petition filed outside of the 30 days
prescribed will be statute bared.

Vigilance is therefore the watch words. The law aids the vigilant not the indolent.
This is a serious truism in the filing of an election petition.



