MANAGEMENT AND RESOLUTION OF CONFLICTS RELATED TO
ELECTORAL MATTERS IN NIGERIA: THE ROLE OF LAWYERS
Being a Paper Presented by Yusuf O. Ali Esq ; SAN at the Eminent

Personality Lecture Organized by the Muslim Students’ Society of Nigeria ,

Nigerian, Law School?

Introduction

| feel highly honoured to be invited to deliver this lecture to such a distinguished audience. In
exercise of the discretion to choose a topic in line with the theme, the above topic,
""Management and Resolution of Conflicts Related to Electoral Matters in Nigeria: The Role
of Lawyers' have been carefully chosen. You will undoubtedly agree with me that the chosen
topic is one that fundamentally affects not only the members of this illustrious body, but every
citizen of this great country of ours as issues relating to management and resolution of conflicts

related to electoral matters are very important in any discourse on democratic governance.

The issue of management and resolution of conflicts related to electoral matters in Nigeria has
generated wide interest among Nigerians in recent times. For instance, in less than a year from
now Nigerians will go to the polls again for another general election to elect a new set of leaders
that would lead the country for the next four years. However, the nation is yet to wriggle itself
out of the troubled 2007 elections as some of the Gubernatorial Elections, including those of the
states and National Assembly, are still being contested at the tribunals and other appellate
Courts. One question agitating the minds of so many Nigerians today is: will the Election
Petition Tribunals and the Court of Appeal conclude some of the pending cases before the next

polls? 3

Our main concern as shown by this topic of discussion is to ascertain the role of Lawyers in the

management and resolution of conflicts related to electoral
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matters in Nigeria. In order to achieve its objective, this discussion will be divided into some
headings which shall be taken seriatim as follows:

1. Election Dispute Resolution Mechanism

2. Factors militating against speedy resolution of conflicts related to electoral matters in Nigeria.
3. The role of legal practitioners in management and resolution of conflicts related to electoral
matters in Nigeria.

4. Suggestions and Conclusion.

ELECTION DISPUTE RESOLUTION MECHANISM

Actions instituted for the purposes of challenging the validity of an election, disputing due return

of a candidate or claiming the return of the candidate are commenced by petition. Election
petition is seen as a proceeding that is sui generis, it is neither as a civil proceeding in the

ordinary sense nor a criminal proceeding. See Ojong v. Duke

“Elections petitions are distinct from the ordinary civil
proceedings and in certain circumstances the slightest
default in complying with procedural step which
otherwise could either be cured or waived in ordinary civil

proceedings could result in fatal consequences to the petition.”

An election petition is heard and determined by an appropriate election Tribunal as provided by
the Constitution. In the Constitution of the Federal Republic of Nigeria 1999, such provision is
made under Section 285 and the Sixth Schedule to the Constitution. The procedure is largely
governed by a law made specially to regulate the proceedings. The jurisdiction of an election
Tribunal to deal with election petitions is of very special nature different from
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that in an ordinary civil case. In Ezeobi v. Nzeka > Only an election petition may be used to
question in any High court, any Local Government election and any return to a local Government
council

Election Tribunals in Nigeria

In the first and the second Republic, jurisdiction to entertain petitions was generally vested in
the High Courts of the Regions and State respectively. Elections to the constituent Assembly, the
Constituent Assembly Act, 1977 made the following provisions in Paragraph 13 (1) of the 2nd
Schedule.

""Any question as to whether a person has been validly
elected in any State as a member of the Constituent
Assembly shall be referred to and determined by a Tribunal
comprising the Chief Judge of the State or such other Judge
or legally qualified person as he may appoint as
Chairman and two other members to be appointed
by the Chief Judge."

The provision vested jurisdiction in a Tribunal, which comprises mainly of High Court Judges
thus:

""No election and no return to the senate, the House of
Representatives or any State Assembly or to any elective
office shall be questioned in any other manner
except by a petition complaining about the election or the return and
presented to the competent High Court in accordance with
the provisions of this Act."

The election petition must be heard by a competent High Court. Section 237 (1) Provides:
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"Without prejudice to the generality of the provisions of
section 236 of this Constitution; the competent High Court
shall, to the exclusion of any other Court, have original
jurisdiction to hear and determine any question whether
any person has been validly elected to any office or to the

membership of any legislative house has become vacant."

Section 237 (2) thereof defines the meaning of competent High Court"
Thus:
""In this section a competent High Court means
(a) In any case involving the office of president, the force
of section 262 of this constitution, the High Court of

the Federal capital Territory..."

Decisions in election cases became more controversial during the transition programme leading
to the ill-fated Third Republic. The grouse was, in the main, that election Tribunals, by their
verdicts, supplanted the choice of the electorate. It was apparently in reaction to the abnormal
situation that the law makers made the following provision in Section 92 (3) of the State
Government (Basic Constitutional and Transitional provisions) Decree 1991:
""Where a court or Tribunal finds that a candidate elected or
nominated was not duly elected or nominated the court or

Tribunal shall order a by-election and no more."

ELECTION TRIBUNAL UNDER THE 1999 CONSTITUTION
The 1999 Constitution created 3 types of Tribunals;

1. The Court of Appeal

2. National Assembly Election Tribunal

3. Governorship and Legislative Houses Election Tribunal

4. Local Government Election Tribunal



The Court of Appeal

Section 239 ° provides that the court of Appeal shall have original jurisdiction to the exclusion
of any other court in Nigeria to hear and determine any question as to whether,

(a) Any person has been validly elected to post of president or vice president

(b) The term of office of the president or vice president has ceased

(c) Or the office has become vacant

National Assembly Election Tribunal
As provided for under Section 285 (1) of the Constitution of federal Republic of Nigeria 1999,

the Election Tribunal is to hear and determine whether any person has been validly elected to the
senate and House of Representatives. The Tribunal can also determine whether any person has
been validly elected to the senate and House of Representatives. The Tribunal can also determine
whether a person has been properly brought before it or whether the term of office of a person
has ceased or whether the seat has become vacate. Appeal from this Tribunal goes to the court of

Appeal which is the final court. See Awuse v. Odili

It must also be pointed out that an appeal in respect of a decision of the National Assembly
Election Tribunals when decided in the Court of Appeal cannot be taken on appeal to the
Supreme Court, but is final for all purposes. This is in accord with Section 246 (3) which
provides that the decision of the Court of Appeal in respect of appeals arising from election

petitions shall be final. Onuaguluchi v. Ndu?®
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Governorship and Legislative Houses Election Tribunal

Section 285 (2)° provides for the establishment of Governorship and Legislative Houses Election
Tribunal in each State of the Federation. The Election Tribunal is to hear and determine whether
any person has been validly elected to the post of Governor or Deputy Governor or whether a
person has been properly brought before it or whether the term of office a person has ceased or
whether the seat has become vacate.

Local Government Election Tribunal

This Tribunal is a creation of the Laws of each State. The House of Assembly makes laws
creating the Local Government Election Tribunal for that State to look into the petition arising
from that State. The Election Tribunal is to hear and determine whether any person has been
validly elected to the post of Chairman, Vice Chairman, Councillors of the Local Government.
FACTORS MILITATING AGAINST SPEEDY DETERMINATION OF ELECTION
PETITIONS

Our view is the solutions to the endemic delay in the determination of Election Petitions in

Nigeria can be found in the opposite of all the factors responsible for the delay. Though we must
quickly acknowledge that the factors responsible for delay in the determination of Election
Petitions in Nigeria are by no means exhaustive, we shall proceed to discuss some of these
factors which include:

1. Leqgal Practitioners

It has been observed that the attitude of Lawyers has been a major cause of delay in the
determination of election petitions in Nigeria. The ethics of the profession enjoins lawyers to
assist the court in the attainment of efficient and quick justice. In most instances, the laid down

rules are breached. Lawyers that perceive that they have a bad case, rather than
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advise their clients properly, resort to foul is fair tactics including asking for unnecessary
adjournments.

A lot of unwholesome practice goes on among lawyers. The hard economic environment has
added to the malaise. Touting and outright chicanery are very common feature of the practice of

many lawyers in this country.

2. Litigants

Many Nigerians still believe that election petition is a weapon to score political or other points.
Many litigants make allegations of corruption or bias that are neither sustainable for factual. In
such instances, election results that ought to be accepted in good faith are challenged in court by
the election petitions which are pending for years. Many a time, justice and truth is sacrificed on
the alter of vendetta.

3. The Courts

Basic needs to make the system function are not available. The Judges are too few and therefore
overstressed. There are inadequate judicial divisions and court rooms. Libraries are virtually
patently inadequate. Proceedings are taken in long hand in very hot and humid atmosphere,
stationeries where available are inadequate and record of proceedings are sometimes

inaccessible.

Despite the fact that the election petition matters are sui generis and they require expeditious
hearing, those election petition matters are being heard by the same Judges of the regular Courts
or Panels of the Appellate Courts who are already overburdened with other cases and/or appeals
which they must also attend to.

Arrangements can be made to assign those appeals to specially designated judges who are

focused on resolving the issues, allowing for expertise,



specialization and consistency in judgments and rulings, thereby ensuring that election petition
matters are better monitored and managed, leading to a speedy determination of election
petitions.

THE ROLE OF LEGAL PRACTITIONERS IN MANAGEMENT AND RESOLUTION OF
CONFLICTS RELATED TO ELECTORAL MATTERS IN NIGERIA

According to both, legal-electoral theory and political science, the "System for the Resolution of

Electoral Disputes™ refers to the system of appeals through which every electoral action or
procedure can be legally challenged. Legal appeals related to electoral issues can be submitted
before judicial or political agencies. Such a system aims at ensuring regular and completely legal
elections. Legal elections depend on legal corrections of any mistake or unlawful electoral
action. Therefore, the system'’s aim is to ensure a real protection for and an effective enforcement
of the political rights to elect or to be elected. To do so, the system ensures to all participants
(political parties, citizens and candidates) that the veter decision will prevail. The system aids in
the protection of certain values that support every electoral action and every electoral procedure

as follows:

Legality;

Certainty;

Objectivity:

Impartiality;

Authenticity;

Clarity, and

Justice.
The whole system is based on certain ordinal principles which include the following:
1. The judicial agents in charge of sorting out electoral

controversies must be independent, impartial and



proficient from a technical point of view in order to ensure constitutional resolutions.

2. The system for the resolution of electoral disputes in modern democracies is fundamental to
build up stable political systems and to build up a regular legal system as well.
3. The system contributes to protect fundamental rights and to strengthen the democratic
governance of any country.

As a matter of fact, the judicial resolution of electoral disputes has become a fundamental feature
of any electoral democracy, not only for those countries undergoing democratic transition and
consolidation, but also for those countries whose democracies can be seen as both advanced and
mature. Different Organizations have been contributing to advancement of our electoral system.
As the Legal Practitioners, we need to make significant impact in our electoral system and
process. To achieve this, there is the need for Legal Practitioners to encourage the following:
Review of the structure, composition, operations and funding of the INEC so that it can attain

autonomy
The INEC requires assistance in on to become independent in more than just name. Nigerians

need to engage informed debate on the options for enshrining this independence, after which the
National Assembly should pass the appropriate legislation. An important consequence of this
legislation should be the emergence of a professional electoral commission, financed directly

from the Consolidated Rave Fund.

Devolution of power from the centre
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Democratic reform is better served by a conscious policy of decentralization. More powers,
responsibilities and resources should be transferred from the centre to strengthen the federal

system and to enhance the capacity of other tiers of the federation.

Debates on alternative electoral systems

Nigeria has employed the first-past-the-post electoral system since independence. While this has
produced clear winners, it does not reflect the diverse nature of this complex country. Not only
does it fail to relate a party's share of the votes to the seats that it wins, but also it has not proven
effective in promoting female representation. Political parties, civil society bodies and the media
should Initiate a debate alternative electoral systems to see whether a more inclusive one can be

adopted.

Reform and enforcement of legislation on political-party funding and campaign finance

There is a pressing need to mobilize popular support for democratic reform through sustained
civic education in conjunction with civil society groups, political parties, and the National
Orientation Agency. Politics in Nigeria is increasingly monetised in a way that discriminates
against quality participation. New legislation to curb the influence of money on politics should
be passed and enforced.

As part of efforts to instill a new political morality, we need to develop a code of conduct for
political parties that ct national expectations for acceptable political conduct behavior before, and
after elections. In addition, new rules to guide the behaviour of the rues and their candidates

should be incorporated.

Provision of access for electorate monitors in all communities
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Obstacles to proper election monitoring such as insecurity and intimidation of observers and
monitors should be eliminated. The accreditation process should be made more inclusive and less

cumbersome. INEC should cooperate with and encourage election observers.

Enforcement of media ethics and establishment of a trust to manage state media

Most of the state media function as partisan mouthpieces, reinforcing the exclusion of social
actors outside government. These instruments should be managed by independent public trusts
dedicated to maintaining high ethical standards and non-partisanship. Media organizations, such
as the Nigerian Guild of Editors, the Broadcasting Organization of Nigeria, the Nigerian Union
of Journalists, the Nigerian Broadcasting Commission and the Newspaper Proprietors
Association of Nigeria, should back this drive for change. Institutionalize continuous voter

registration and review.

Ensuring that updating the voters registers becomes a routine exercise

Employing the latest technology, the INEC should organize this important process in an orderly
and accessible fashion. Guarantee the secrecy of the ballot and the sanctity of the results to
protect the integrity of the democratic process and the legitimacy of elected officials, the results
of the poll must reflect the preferences actually expressed by voters. Citizens must feel free to
vote without fear and with the feeling that what they are doing truly matters. Declaring results at
the polling station could bolster public confidence in the process.

Development of a code of conduct for the security agencies

Security-sector transformation is a vital component of democratic reform and is crucial to
guaranteeing respect for civil rights. New standards of behaviour should be set for all members

of the security services, including an end to
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impunity and institutional cover-up. This could necessitate that the National Assembly make
changes to existing statutes. The government should provide security-sector officials with
continuous training in democratic values, while civil society should develop the capacity to
monitor effectively the security agencies and their operations.

Promoting the use of Alternative Dispute Resolution in resolving election disputes

The Legal Practitioner could also go beyond representing either the petitioner or Respondent at
Tribunal. We could borrow a leave from the Federal Election Commission of the United States
of America who established the Alternative Dispute Resolution ° office to promote compliance
with the Federal election law by encouraging settlements outside the traditional enforcement or
litigation processes. This is a way the Lawyers can expand the tools for resolving conflicts.
Alternative Dispute Resolution in the area of resolving election disputes has not commenced in
this part of Africa but it is a series of constructive and efficient procedures for resolving disputes
through the mutual consent of the parties involved. ADR encourages the parties to engage in
negotiations that promptly lead to the resolution of their dispute.
ADR when applied to violations of the electoral Act:

o Facilitates a faster resolution of disputes, because the parties begin communicating early

in the process with a sincere commitment to reaching a settlement.
e Enables petitioner to take active part in shaping the settlement of your case.

e Allows high cost to be avoided and stress that may accompany traditional enforcement.

O culled from www.Google.com
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e It provides for employment for the legal practitioner.
Brothers in Islam, if all the foregoing submissions are adhered to, the electoral process will be
strengthened and there will be promotion of democratic consolidation in Nigeria.
SUGGESTIONS AND CONCLUSION

The Judges have a duty to instill confidence in the system of justice. According to His Lordship,

Hon. Justice A.A.l. Banjoko®, in his paper delivered at the refresher course for Judges on 10th
March, 2008, where his Lordship stated thus:
""We have a duty to instill confidence in the system of justice,
that barring any emergencies and other
unavoidable eventualities, would make the Courts open and
functional in every season, undisturbed by the whims and
caprices of officials under our supervision and direction.
There is also the duty of ensuring a harmonious interaction
between the co-ordinate arms of government without

compromising the Independence of the Judiciary."’

It must however be restated that administration of justice has its success attributable not only to
the Judge, but involves the active co-operation of all stakeholders in the administration of justice.
All hands must be on deck to ensure that the loopholes experienced thus far are blocked.
According to Schwhrtz!?" the quality of justice depends more on the quality of men who
administer the law, than the content of the law they administer”. That is why we make bold to
say that the incessant delays in our Justice System is not usually attributable to the Rules, but as

a result of the negative impact made
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by the other stakeholders in the Administration of the Justice System such as the lawyers, the

litigants and in some cases the Government.

In the 21% Century, which is the era of Information Technology, it is not only desirable but also
mandatory to conduct court proceedings in computerized form, where the Judge will not be
required to take notes in long hand. Unfortunately, in our court systems today, manual recording
of court proceedings is still the regime thereby contributing in no small measure to the delay in
the dispensation of justice. It is therefore imperative that wide sweeping changes have to be
made for the provision of court recording machines and other recording devices such as

transcribing machines, obliterating the need to record court proceedings in long hand.

The number of fast track court systems should be increased and Judges should be trained to be
computer literate and in touch with what modern facilities are available. This will make more
feasible the requirement that a judicial officer must deliver his decision in writing not later than

90 days after the conclusion of evidence and final addresses.

There is need to develop fast-track appeal procedure for special appeals such as appeals in
election or election related cases. This would impact positively on litigation, serving to
decongest the hundreds of cases before judges for hearing and determination.

There should also be the widespread provision of legal research assistants to aid the judge in the
research of cases before him, which will allow for thorough judgments and would in effect cut
down the time a judge has to deliver judgments. This goes along with the requirement of a well-

equipped library, which is necessary for optimum performance by the judge.
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As Legal Practitioners, we need to review our approach to legal practice especially in respect of
the money and energy expended in pursuing frivolous and worthless preliminary objections
while abandoning the substantive action. As pointed out by Karibi-Whyte, J.S.C. (as he then
was) in the case of Amadi v. N.N.P.C.13 , as counsel, we owe it as a duty to the court, "to help
reduce the period of delay in determining cases in our courts by avoiding unnecessary
preliminary objections” so that the adage, ‘justice delayed is justice denied' may cease to apply in

our courts.

Our law makers have put in place various time saving provisions in our Electoral Laws in a bid
to curb the delays in the determination of cases. However, it appears that the Rules are not
making the desired impact because most legal practitioners have abandoned their duty to help
reduce the period of delay in determining election petitions.

Legal Practitioners and judges should also as much as possible, prevent unwarranted and
unjustifiable delays through adjournments. Judges must be firm enough to disallow counsel
using legal technicalities to filibuster cases. As observed by His Lordship, Katsina-Alu, J.S.C., 4

""the desire of the judiciary to curb the now notorious attitude of some legal practitioners and
politicians faced with bad cases to employ delay tactics to either defeat the ends of justice or
postpone the evil day, needs the encouragement of all the well meaning legal practitioners,

particularly the very senior members of the profession™.

That being the case, Speedy Determination of Election Petitions in Nigeria will be nothing but a
mirage without the help of members of the Bar.

13(2000) 10 NWLR (Pt. 647) 76 t 100, paros G-H
14 In Dapioniong v. Dariye (2007) 8 NWLR (Pt.1036) 332 at 415, paras G-H
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This is an appropriate point to appeal to lawyers to see themselves as true officers of the court
and not as partisans. The unnecessary delay caused by asking for frivolous adjournments,
especially in election petition matters, which by their nature, requires expeditious hearing has
done more harm than good and has contributed immensely to the negative perception of the law,

lawyers and justice by the common man.

Every legal practitioner must always bear in mind the fact that time, like a tide, waits for no man.
It keeps on running out and at the end, may leave justice prostrate and the aggrieved party
frustrated and bitter with the justice system. As ministers in the temple of justice, we all have the
duty and responsibility to make the law serve the society in order to ensure that the society
continues to respect not only the law but our profession. This can only be achieved when every
negative perception of the law, lawyers and justice by the common man is fully erased.

The attendant problems under this heading is well known to us all, but we as lawyers must fulfill
our role as ministers in the temple of justice and take full and firm responsibility of enhancing
the administration of justice through effective management and resolution of conflicts related to
electoral matters in Nigeria. If we fail to do so now, we will all watch helplessly as we loose

prime of place in the efficient and or effective dispute resolution mechanism.

As earlier said, the quality of justice ultimately depends not merely on the provisions of our laws
or the rules of court, but on the management, effective and efficient coordination of the various
aspects of our judicial functions. Smooth administration of justice needs the full cooperation of
all stakeholders to achieve maximum success. If the existing laws and rules of court are applied
as they ought to be, its objective of effecting an efficient process and facilitating the speedy

dispensation of justice will definitely be achieved.
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It must be pointed out that the suggestions made in this paper are not expected to be the talisman
to end all the troubles of the delay in the dispensation of justice ut rather they will form the basis

for more robust discussions, from which eventual solutions may be harvested.

Dear brothers in Islam, it is obvious that speedy dispensation of justice must be a priority for
effective management and resolution of conflicts related to electoral matters in Nigeria. To this
end, | call on all stakeholders to ensure that justice is not only done, but justice is seen to be
done, while bearing in mind the fact that justice delayed is justice denied. After all, there is
nothing inherently wrong with our laws or the rules of Court that makes it impossible for us to
dispense with election petitions speedily, like in other parts of the world. The problems

confronting our justice delivery system are not in the rules but in our attitude.

Once again, | must thank the organizers for the invitation extended to me to share my thoughts
with this highly didactic audience and to you all for your attention. May Allah grant you success,

guide your steps and bless you. Praise be to Him, our lord and our protector. Wassalamu alaikun



