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THE PROSPECTS OF LITIGATION IN MEDICAL MALPRACTICE OR NEGLIGENCE IN 

NIGERIA: AN ANALYSIS: YUSUF O. ALI ESQ: SAN MCIArb xxx 

 

INTRODUCTION 

Hospitals provide one of the greatest essential services to man dead or alive. They attend to life 

and health of the nation's human resources, and without the human resources; no nation can 

exist. This is why it is pertinent to see to it that such services are provided with utmost care and 

skill and where there is an evident act of commission or omission on the part of the Hospital a 

"mistake" is occasioned against the citizenry, the press readily condemns such acts, being the 

watchdog of the public good. 

This was the case, when the Sun Newspaper on Saturday 14th August, 2004 reported at page 

34 as follows: 

"Negligence, carelessness and callousness on the part of medical officials of Lagos 

State University Teaching Hospital may have caused the death of an accident 

victim, Kayode Toluse, leaving his relations wailing and weeping." 

 

There is also a more recent case which the press captioned as UCH vs Baby Kehinde, who had 

her hand amputated three months after her birth in what the hospital's Chief Medical Director 

aptly described as "a regrettable mistake."1 

 

 

 

______________________________________________________________________ 

Xxx  Senior Advocate of Nigeria, Member Chartered Institute of Arbitrators, London, Principal Partner, Yusuf O. 

Alli & Co., Ghalib Chambers, Ilorin Kwara State. 

1. Punch Newspaper July 9, 2006 pg 3 & 5 and Punch Newspaper July, 16 2006 pg 11 and 12 
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The above ugly incidents are no longer news or infrequent in our Hospitals. No thanks to the 

parlous state of the hospitals and the low morale of the health workers in these hospitals. 

 

However with the merger of the world into a global village and the consequent growing 

awareness of the galore of medico-legal rights, patients in America and Europe enjoy, the Nigerian 

hospital will soon come to recognize that medical malpractice and negligence claims are part of 

the occupational hazard in medical practice.2 

 

It is to be remembered that while law is practiced in the open court with members of the public 

and sometimes, the press, in close watch, medicine or the medical profession is practiced behind 

what Hon. Justice I.A. Umezulike (OFR) is described as "the fortress of Jericho walls.3 

 

The consequence is that while it is easy to identify a lazy, reckless and negligent member of the 

legal profession, it is not easy to do the same in relation to a medical health worker. The reason 

is of course obvious. The result therefore is that while the public and litigants do easily assess the 

performance and quality of the security rendered by the members of the legal profession, the 

assessment of the quality and carefulness of the medical practitioner is usually left to surmise. 

The situation is worsened by the ever unwillingness of medical practitioners coming into the open 

against their colleagues in problems involving medico/legal interface.5 

 

 

____________________________________________________ 

2. Judicial Integrity. Independence and Reforms Liability of Hospitals in Medical Negligence. Are the walls of 

Jericho crumbling?, by Hon Justice LA. Umendike (OFR) Snaap Press Lid: 

3. Judicial Integrity, independence and Reforms, Op cit 317 

4. The context in which the legal profession is used here, refers to both the har and the bench. 

5. Judicial Integrity, Independence and reforms: Op cit pg 318. 
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However, with a rise in cases of medical malpractice and negligence in Nigeria, it has become 

imperative that the issue be critically looked into and hospitals should expect to find themselves 

in courts regularly as defendants in medical malpractice and negligence suits along with, of 

course, their physicians and other health care providers. 

 

In this paper, I will discuss the following issues, professional malpractice or negligence, medical 

negligence and the legal implications; principles the courts have applied; Evolving trends; and 

recommendations at the conclusion of the discourse. 

 

PROFESSIONAL MALPRACTICES OR NEGLIGENCE 

 

This means the failure, on the part of medical practitioner, to exercise a reasonable degree of skill 

and care in the treatment of a patient. Professional negligence could be divided into two broad 

categories, negligence that attracts civil proceedings and criminal negligence. Criminal negligence 

is restricted to situations in which the degree of recklessness of the doctor is so profound that 

the death of a patient results in a charge of culpable homicide, or unlawful killing, not amounting 

to wilful murder, all other situations could fall under negligence that attracts civil proceedings. By 

and large, professional negligence normally occurs as a result of indulgence in alcohol and drugs 

by medical practitioners. A classical example of professional negligence is the exhibit at the 

pathology museum in Edinburgh, Scotland. In exhibition, is an eight feet length of small gut which 

was removed from a patient by a drunken gynecologist. He had mistaken the gut for an umbilical 

cord. However, many cases of negligence are not of this magnitude. Reported cases of negligence 

are such that the patient merely suffers some inconvenience of disability. The following are 

examples of negligence which could attract civil proceedings in law courts: 

 

(i) Careless retention of an operating instrument inside a patient's abdomen following 

laparotomy; 

(ii) The application of wrong treatment as a result of failure to take an x-ray of a patient who 

may have sustained a fracture; 
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(iii) The failure to visit a patient to whom the doctor owes professional responsibility6 

To prove negligence on the part of a doctor, evidence must be adduced to show that; 

(i) The doctor has contracted Medicare in the usually accepted manner; 

(ii) The doctor has failed in the duty of medicare; 

(iii) The patient has suffered physical, mental or even financial damages or7 

 

MEDICAL NEGLIGENCE AND THE LEGAL IMPLICATIONS 

 

Apart from disciplinary actions which may be taken against a medical practitioner by the Nigeria 

Medical Council now Medical and Dental Council, of Nigeria,8 the employer may also invoke a 

sanction for negligence in the performance of duties, also criminal or civil proceedings may be 

instituted against a practitioner by the state or by the individual who is injured by the wrong 

doing. For example, if a surgeon negligently causes the death of a patient, the state can prosecute 

the surgeon for manslaughter and the surgeon may be convicted and imprisoned or fined. The 

personal representative of the deceased person may also bring civil action for damages against 

the surgeon. Let us at this juncture examine the scope of each kind of proceedings. 

 

 

_________________________________ 

6.  Medical Practice and the law in Nigerian Edited by B.C. Umerah: Longman Nigeria 1989 Pg 14 

7.Ibid 

8 See Cap M.8 Laws of Federation of Nigeria, 2004. 
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CRIMINAL PROCEEDINGS 

It is pertinent to note that two codes of criminal law apply in Nigeria. The Criminal Code applies 

in the Southern States of the country, while the Penal Code applies in the Northern States. 

Both Codes contain provisions under which cases of medical malpractice or negligence may be 

charged. 

Culpable homicide punishable with death or murder: Where death results from medical 

malpractice or negligence, the gravest charge that could be brought is one of murder, or in the 

Northern States, the equivalent of murder is "culpable homicide punishable with death." 

Generally, for a conviction for murder, it has to be shown that the doctor intended to cause death 

or grievous bodily harm; or that the act by which death was caused was likely to endanger human 

life and was done in the prosecution of an unlawful purpose. This could be the case where death 

results from an unlawful abortion although the charge usually is for man slaughter. Charges of 

murder or culpable homicide punishable with death arising from medical malpractice are 

extremely rare. A clear situation where such a charge could arise is where a doctor, out of pity, 

wilfully terminates the life of a patient suffering from some agonizing and incurable terminal 

disease. This is usually with the patient's consent and is known as "Euthanasia". Both the Penal 

and Criminal codes provide that the consent of a person in case of euthanasia is no defence, 

where euthanasia occurs, the charge is therefore one of murder or culpable homicide punishable 

with death. 

 

CULPABLE HOMICIDE NOT PUNISHABLE WITH DEATH OR MANSLAUGHTER 

Manslaughter, or in the Northern States Culpable homicide not punishable with death, have a 

common basic element, namely, causing death negligently. Negligence is conduct which falls 

below the standard of care required by law. For our purpose, the yard stick of measuring the 

standard is what the average reasonable doctor should do in the circumstances of the case. 
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However, there are degrees of negligence and for criminal liability, the degree of negligence 

required is more than what is necessary for a matter of compensation, which is for civil liability. 

There must be gross negligence or recklessness. 

 

Our Courts have followed English law in this matter for neither the Criminal code nor the Penal 

Code provides for the requisite degree of negligence. The most frequently quoted decision on 

this aspect of the law is, the dictum of Lord Hewart in RV Bateman9 as follows: 

 

"In explaining to juries the test which they should apply to determine whether the 

negligence, in the particular case, amounted or did not amount to a crime, the 

judges have used many epithets such as "culpable," "criminal," "gross", "wicked", 

"clear," "complete." 

But whatever epithet be used and whether an epithet be used or not, in order to establish 

criminal liability, the facts must be such that, in the opinion of the jury, the negligence of the 

accused went beyond a mere matter of compensation between subjects and should such 

disregard for the life and safety of others amount to a crime against the state and conduct 

deserving punishment" 

 

_________________________________ 

9. (1925) 13 L.T. 730 at p.732. 
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The distinction between civil and criminal negligence was also the basis of the decision in R.V. 

Akerele10 

 

Where, Akerele, in pursuance of his medical practice, was touring the Owerri province in May, 

1940, and giving injections of a drug known as sobita, as a cure for yaws. The use of the drug is 

one which requires the greatest care since an over dose of it causes stomatitis followed by 

distressing symptoms in the mouth which may ultimately result in death especially if the patient 

is not properly treated. 

 

At Asaga on 6th May, 1940, he gave injections of the drug to a number of children including a boy 

(Kalu Ibe), who later developed stomatitis and died, Nine of the other children who were injected 

from the same bottle of medicine and at the same time and place also did. 

 

Akerele was therefore prosecuted for manslaughter amongst other charges. He was convicted. 

He appealed to the West African Court of Appeal. His appeal against conviction was also 

dismissed. 

 

The rationale in this case was that in deciding whether there is gross negligence, what is 

paramount is the nature of the act alleged to be negligent and this is to be judged in the light of 

its probable consequences and not in the light of the actual results that did occur. 

 

______________________________ 

10. (1941) 7 WACA 50. 
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RASH OR NEGLIGENT ACT 

Where a grossly negligent treatment does not result in death or if the negligence, whether or not 

it causes death is not of such a high degree as would be sufficient for a conviction for 

manslaughter, a charge may be brought under section 343 (1) of the Criminal Code. The section 

provides that:- 

 

"1 Any person who in a manner so rash or negligent as to endanger human life or 

to be likely to cause harm to or any other person…… (e) gives medical or surgical 

treatment to any person whom he has undertaken to treat; or (f) dispenses, 

supplies, sells, administers; or gives away, any medicine, or poisonous or 

dangerous matter; ..... is guilty of a misdemeanor, and is liable to imprisonment 

for one year" 

While manslaughter is a felony, a serious offence, the offence created by this section is a 

misdemeanor, a less serious offence. The African case of Dabholkar us The King is instructive, 

here the accused, a doctor was charged with giving surgical treatment negligently and in a 

manner likely to endanger life or to cause harm contrary to section 222 of the Tanganyika (now 

Tanzania) Penal Code which is identical with section 343 (1) of the Criminal Code. He was 

convicted. On appeal he contended that the prosecution must prove gross negligence in order 

to succeed. 

 

 

 

 

________________________________________ 

11. (1948) AC 221. 
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Their Lordships dismissed his appeal on the ground that although the negligence which 

constitutes an offence under this section must be of a higher degree than the negligence which 

gives rise to a claim for compensation in a civil court, it is not of so high a degree as that which is 

necessary to constitute the offence of manslaughter. 

BASIS OF CRIMINAL LIABILITY 

Criminal liability of a doctor for the negligent treatment of a patient rests on a breach of duty 

which the doctor owes to the patient. Section 303 of the Criminal Code provides that "it is the 

duty of every person who, except in a case of necessity, undertakes to administer surgical or 

medical treatment to any person, or to do any other lawful act which is or may be dangerous to 

human life or health, to have reasonable skill and to use reasonable care in doing such act; and 

such a person is held to have caused any consequences which result to the life or health of any 

person by reason of any omission to observe or perform that duty." Liability may arise not only 

from the doing of a positive act, for example administering the wrong treatment, but also from a 

negligent omission, such as failing to prescribe any treatment at all. 

 

CIVIL LIABILITY 

As earlier noted, if a doctor administers medical treatment to a patient in a negligent manner and 

causes the patient harm, the patient may bring an action in negligence against the doctor claiming 

damages for the harm suffered. Negligence suits against doctors are rare in Nigeria, compared to 

Europe and United States of America. However, this situation is fast changing in view of the 

current rate of progress in literacy, especially via the internet and the increasing improvement 

in the economic well-being of the populace and the introduction of legal aid. 

 

A plaintiff must however prove the following three conditions in order to succeed in an action 

for negligence against a medical doctor: 

(a) that the medical doctor owed the plaintiff a duty to use reasonable care in treating the 

plaintiff; 

(b) that the medical doctor failed to exercise such care, that is, was in breach of that duty; 

(c) that the plaintiff suffered damage as a result of the breach. 
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DUTY OF CARE 

Where a doctor undertakes to treat a patient, whether or not there is an agreement between 

them, he owes the patient a duty of care. The doctor must exercise reasonable care and skill and 

it is immaterial that the doctor is rendering such service persona non grata. It should be noted 

that it is not only doctors, but also other medical and nursing staff involved in providing medical 

services to a patient, and even the hospital management owes the patient a duty of care. 

 

BREACH OF DUTY 

A doctor will be in breach of the duty owed to a patient if the doctor fails to exercise the degree 

of care which the law requires and the standard of care would normally depend on the 

circumstances of each case. The law also does not require the doctor to attain the highest nor the 

lowest standard. It is sufficient if the doctor exhibits the degree of care, skill and judgment which 

an average doctor of that qualification, training and experience, placed in the same 

circumstances, would possess. 

 

However, a doctor will not be liable in negligence merely because an operation was unsuccessful 

or because grave harm results from it or from administering treatment to a patient or because a 

mistake or error of judgment, has occurred. If it were so, doctors would, out of fear of litigation, 

rarely show that degree of initiative and confidence which is necessary for the proper exercise of 

their profession. This position was clearly stated by Lord Denning in his direction to the jury in 



11 
 

Hatcher vs Black12 and also in his book titled "The Discipline of law,13 which was followed in the 

case of Ojo vs Gharoro14 per Niki Tobi JSC. 

 

DAMAGE 

The plaintiff to succeed in an action against a doctor for medical negligence has to show that he 

had suffered some harm as a result of the doctor's negligence. The burden of proving this, is on 

the plaintiff and this must be done on a balance of probabilities. However if damage would have 

occurred in spite of the doctors negligence, then it would be held that the negligence did not 

cause the damage. This was the situation in the case of Barrett v Chelsea and Kensington Hospital 

Management Committee's.15 

where although the doctor was held to be negligent, the widow's action was dismissed because 

she failed to prove that the death was caused by the doctor's negligence and evidence showed 

that the deceased would have died in any event, even if he was treated with care. 

BURDEN OF PROOF IN CIVIL CASES: RES IPSA LOQUITOR 

The plaintiff has the burden of proving negligence on a balance of probabilities. Usually it will be 

necessary to call expert medical evidence to show that some specific act or omission of the 

defendant doctor/hospital was blameworthy, except the defendant admits negligence. 

 

___________________________________ 

12.  (1954) Times, 2 July 

13. Pgs 237, 242 and 243 

14.(2006) 10 NWLR (Pt.987) pg 173 at 217 paras B-G 

15 . (1969) 1 Q.B. 428. 
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Obviously, the plaintiff may encounter an obstacle here, which will hinder the prosecution of the 

case because as earlier stated doctors are usually reluctant to testify against other doctors. The 

"Conspiracy of Science" as it is sometimes called. This would have explained or accounted for why 

the plaintiff in the case of Ojo vs Gharoro16 could not call any expert witness to give evidence in 

support of her case, which led to the dismissal of same up to the Supreme Court. 

 

However, in certain circumstances, the plaintiff's burden of proof is made easier by the 

application of the maxim of "Res ipsa loquitor," which only applies in the absence of any 

explanation. If the plaintiff can show how the damage occurred, there is then no room for the 

inference and the maxim does not apply. This was held to be the situation in Ojo vs Gharoro17 

but the maxim has been held to be applicable where after an abdominal operation, swabs used 

were left in the body of the patient18, where a dental extraction resulted in a fractured jaws19 and 

where the plaintiff who went to a hospital to be treated for Dupuytren's contraction of two 

fingers ended up, after the treatment, with four stiff fingers and a hand which was to all intents 

and purposes useless, 20 

 

 

 

 

_____________________________________________ 

16. Op Cit 

17 Op Cit 216 paras B-C, E-F and pp 223-224 paras E-C and E-G. 

18 Mahon us Osborne (1939) K.B 14. 

19 Fish us Kapur (1948) 2 ALL ER 176. 

20 Cassidy us Ministry of Health (1951) 2 K.B. 343- 
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PRINCIPLES THE COURTS HAVE APPLIED 

RESPONDEAT SUPERIOR: 

"Respondeat superior" is part of the law of agency which is essentially applied to the master, 

servant, or employees-employer relationship. A master is subject to liability for the torts or 

wrongs his servant might commit while acting within the scope of his employment. This principle 

is applied to hold a hospital vicariously liable for wrongs or torts of its employees or servants 

acting within the scope of their employment. 

 

However the exception to this principle is that according to the law of agency, a principal or 

master is not held liable for the torts of an independent contractor21. An independent contractor 

here means someone who may be part of hospitals medical staff but does not receive regular 

salaries from the hospital, he maintains his own private practice or is chosen by the patient. 

 

In Hunde vs Proctor Community Hospital22 the court after a finding of fact that the negligent 

doctor was not an employee of the hospital but an independent contractor23 held that his 

misconduct or negligence will not be attributable to the hospital. 

 

Also in Garfield Park Community Hospital vs Vitacco24. the court stated that a doctor hired for a 

short term work in a hospital emergency room was an independent contractor and not an 

employee as there were no tax deductions or welfare benefits, and therefore the hospital could 

not be liable for the negligent acts of the doctor. 

____________________________________________________________ 

21 Judicial Integrity, Independence and Reforms: Op Cit pg 320. 

22 (1972) 5 III App. 3d 962 

23 A doctor or nurse will be held to be an independent contractor where he is not under regular employment with 
the hospital, such as where he/she is un pezatime employment or does not enjoy any tenure with the hospital 

24(1975) A.C. 408 
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CORPORATE OR INSTITUTIONAL NEGLIGENCE 

Under this principle, a hospital is held answerable for the conduct of employees and others 

under its control. A hospital is under a duty to: 

(a) Use reasonable care in the maintenance of buildings and grounds for the protection of 

hospital invitees; 

(b) Furnish the patient treatments supplies and equipment that are free from defects; 

(c) Select its employees with reasonable care having regard to the scope of its medicare, 

(d) Supervise all persons who practice medicine within its walls. 

 

Evidently, the third and fourth duties above, involve the hospital-doctor relationship. Here the 

hospital's responsibility effectively includes misconduct on the part of doctors who would have 

otherwise been considered independent contractors under the principles of "respondeat 

superior".25 

 

This is the principle invoked in the case of Darling us Charleston Memorial Hospital26 where the 

court held that the hospital has a duty to supervise the treatment of a patient and to prevent a 

doctor from treating a patient for conditions not within the doctor's expertise. 

 

It is submitted that Nigerian courts should impose a broad rule of corporate negligence on 

hospitals; for that will make them more humane and careful in the treatment of patients. 

 

 

___________________________________________________ 

25. Judicial Integrity, Independence and Reforma: Op Cit pg 322 

26. (1965) 33 III 112d, 326, 211 NE 2d 253. 
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EVOLVING TRENDS 

In the past, the trend in medical liability litigation has been to narrow the incidence of liability to 

the individual health care practitioner implicated. 

But in recent times, this situation has been seen to be impracticable. Obviously, each hospital 

embraces services by several physicians, radiologists, pathologists, consulting physicians, 

anesthesiologist and various other allied health providers like nurses, therapists and technicians 

all working in an organizational context defined by the institution. Since personal services are 

involved, every patient treatment can involve either different individual providers or different 

services by several providers. There is therefore a degree of overlap in medical specialties, this is 

why it will be impracticable to isolate the individual health care provider from the health care 

institution for purposes of attaching liability. In the first place, it will make the hospitals less 

vigilant in their enforcement of high medical -care standard and recruitment of quality personnel. 

Secondly it will make the institution not to bear the responsibility of medical negligence claims 

arising out of decisions of its medico-employees. 

Therefore there has been efforts at ensuring that the hospital management become responsible 

for the negligent act committed by their medical staff This effort is now being reinforced by the 

recent practical and disciplinary approach taken by the Medical and Dental Practitioner's 

Disciplinary Tribunal (MDPDT) to instill discipline and ethical standards in the medical profession. 

But its efforts have not gone far because of the decision of the Supreme Court that if professional 

misconduct amounted to crime, such tribunal should not inquire into it, but it should rather be 

turned over to the courts. 
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This seems to cross-wise with the clear provision of section 36(4) of the 1999 Constitution27 which 

provides that a person charged with a crime is entitled to fair hearing by a COURT OR TRIBUNAL 

 

CONCLUSION/RECOMMENDATION 

It has been opined28 that at the Federal and State level, there should be a monitoring committe29 

whose responsibility will be to engage in periodic assessment of the quality of staff and facilities 

in all the hospitals in the states. It is also submitted that the principles of corporate negligence as 

set forth in Darling's case30 should be applied by Nigerian courts confronted with the question of 

medical negligence or malpractice. The court would therefore be relieved of the arduous task of 

embarking upon an inquiry, whether the act complained against is one occasioned by a doctor 

who is an employee of the hospital or an independent contractor.31 

Also effort should be made towards encouraging or ensuring that medical doctors give expert 

evidence in favour of the plaintiff's case where this is required in a suit for medical negligence. 

Lastly the plaintiff's lawyer in a suit for medical negligence should be the master of the law, that 

is well versed in medical law to be able to conduct his case properly and efficiently. 

 

__________________________________________________ 

27.  Cap Ca3 Lames of Federation of Nigeria 2004. 

28. By Hon. Justice LA. Umezulike at pg 327 of his book 28 

29. The committee shall be made up of doctors, lawyers, medical technologist and social 29. scientist 

30. Op Cit 

31.And requiring the patient/plaintiff to discharge that burden of proof will be utterly onerous. 
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We therefore want to conclude by saying that although the prospects of litigation in this area of 

law is on the rise, efforts could still be geared towards ensuring that patients that patronize our 

health institutions enjoy the galore of medico-legal rights presently being enjoyed by patients in 

America, Europe and elsewhere. 

 


