
VOID, VOIDABLE MARRIAGE AND THE PROCEDURE FOR 

DISSOLUTION OF MARRIAGE UNDER THE MARRIAGE АСТ. 
 

1.00 INTRODUCTION 

This paper will centre on the meaning of Marriage, when marriage is said to be void and voidable, 

it would as well talk on the dissolution of marriage which forms the larger part of this paper. It will 

point out the processes to be filed to commence a divorce petition. 

 

2.00 MEANING OF MARRIAGE 

Marriage is defined in the Blacks Law Dictionary 8th Edition as "Legal union of a couple as 

husband and wife". 

2.01 Marriage as distinguished from the agreement to marry and the act of becoming married, is 

the legal status, condition, or relation of one man, one woman united for life, until divorced, for 

the discharge to each other and the community of the legal duties incumbent on those whose 

association is founded on the distinction of sex. 

 

2.02 This definition is based on the traditional concept that marriage is a union of man and woman. 

This means that marriage between people of same sex will not come within our definition of 

marriage. In MERIBE VS EGWU 1976 1 ALL NLR 266 at 275 the Supreme Court held a 

customary concept of woman to woman marriage is repugnant. 

 

2.03 In CORBETT VS CORBETT 1970 2 ALL E.R 33, The Petitioner sought a declaration that 

the ceremony of marriage with respondent is null and void and of no effect because the respondent 

at the time of the ceremony was a person of male sex. The respondent had undergone a sex change. 

The court held that marriage being essentially a relationship between a man and a woman, the 

validity of the marriage depended on whether the respondent was or was not a man and the 

respondent being a biological male from birth, the so called marriage was void. 

 

2.04 The classic definition of a statutory marriage is that given by LORD PENZANCE in HYDE 

VS HYDE (1866) L.R P&D 130 at 133 as the voluntary union for life between one man and one 



woman to the exclusion of all others. Section 18 of the Interpretation Act Cap 92 Laws of 

Federation of Nigeria 1990 (Cap123) defines a monogamous marriage as a marriage which is 

recognized by the law of the place where it is contracted, as a voluntary union of one man and one 

woman to the exclusion of all others during the continuance of the marriage. From this definition, 

marriage must possess the following elements:- 

1. It must be a voluntary union 

2. a union for a life 

3. a union of one man and one woman to the exclusion of all others. 

 

2.05 Talking of voluntaries of marriage, it means either of the parties entered into the marriage by 

fraud, duress or misrepresentation. These are vitiating elements of a valid marriage. Section 3(1) 

d of the Matrimonial causes Act renders a marriage void where the consent of either of the parties 

is not real consent. 

 

2.06 A Marriage is usually preceded by an agreement to marry by both parties; the agreement could 

be made orally or by conduct such as exchange of engagement ring or fixing a date for the 

marriage. 

 

2.07 A union for life, this presupposes that the parties will remain husband and wife for life. The 

only reason for separation is death. 

 

3.00 PRELIMINARIES AND PROCEDURE FOR EFFECTING A STATUTORY 

MARRIAGE. 

3.01 Where parties have agreed to marry under the Act, one of them must first go to the Marriage 

Registry in the area in which they desire to get married, to fill and endorse the notice of marriage 

in the prescribed form A to the first schedule to the Marriage Act. See section 7 of the Marriage 

Act. If the person giving such notice is unable to write or he/she is insufficiently acquainted with 

English or both, he can place his mark or cross on the form in the presence of some literate person 

who shall attest to it as in Form B in the first schedule to the Act. See section 8 of the Marriage 

Act. 

3.02 The above notice is then entered into the Marriage Notice Book by the Marriage Registrar, 

he is also expected to display the notice on the outer door of his office until the Marriage Certificate 



is granted or at the expiration of 3months after the notice was displayed. See section 10 of the 

Marriage Act. 

3.03 The Registrar of Marriage shall after the expiration of twenty-one days not later than 3 months 

after the issue of the Notice of Marriage, issue a certificate as in form C in the first schedule. See 

section 11[1] of the Marriage Act. Before assuming the Registrar's certificate, the Registrar must 

be satisfied inter alia by affidavit:- 

a. that one of the parties has been resident within the district in which the marriage is intended to 

be celebrated at least 15days preceding the granting of the certificate 

b. that each of the parties to the intending marriage [not being a widow or widower) is 21years old 

or that if he or she is under that age, the requisite consent has been obtained in writing and is 

annexed to such affidavit. 

c. That there is not any impediment of any kindred or affinity or any other lawful hindrance to the 

marriage. 

d. That neither of the parties to the intended marriage is married by customary law to any person 

other than the person with whom such marriage is proposed to be contracted. 

 

3.04 The Registrar's certificate entitles parties to get married, it is not itself evidence of the 

celebration of marriage. 

 

4.00 VOID MARRIAGE 

4.01 Nullity of marriage is conceptually different from the dissolution of marriage or divorce. In 

the case of the latter, a marriage is brought to an end because of the behavior of one or both of the 

parties to the marriage, whereas for nullity of marriage, the marriage is annulled because of some 

fundamental obstacles to its existence. The obstacle may relate to the individual. For instance if 

she is under age or because both parties are related either by blood (Consanguinity) or by marriage 

(Affinity) or failure to comply with the formal requirements of marriage 

 

4.02 In Nigeria, under Section 2{2} of the Matrimonial Causes Act, a person may commence 

proceeding for a nullity of a void marriage. 

 



4.03 A Void Marriage is in effect no marriage at all and it is regarded as never having taken place. 

Strictly speaking, parties to a void marriage need no decree of court to annul it. LORD GREEN 

M.R in DE-RENVILLE VS DE-RENVILLE (1948) ALL E.R 56 at 60 stated thus: 

 A Void Marriage is one that will be regarded in every court in any case, in which the existence 

of the marriage is in issue as never having taken place and can be so treated by both parties to 

it without any necessity of any decree annulling it. 

4.04 As unnecessary as we may think it is to obtain a decree of court annulling a void marriage. It 

is still important to do so because of obvious advantages. If a decree is obtained, it is a judgment 

in rem and it is binding on the whole world, not only on the parties to it. After such a decree, no 

one can assert that the two parties were married to each other. 

 

4.05 In addition, the petitioner can ask for ancillary relief like maintenance, custody of children, 

settlement etc. This is because by Section 69 of the Matrimonial causes Act, marriage for purposes 

of maintenance, custody and settlement includes a purported marriage that is void. 

 

5.00 GROUNDS IN WHICH MARRIAGE MAY BE TERMED AS VOID  

SECTION 3 (1) (a) - OF THE MATRIMONIAL CAUSES ACT 

a. Either of the parties is at the time of the marriage lawfully married to some other person: This 

means that a party should not be married to another person during the subsistence of the marriage 

either under the act or at customary law. See also Sec 33 (1) of the Marriage Act. In OSHODI 

VS OSHODI (1963) 1 ALL NLR. A Statutory marriage was declared a nullity because at the time 

it was contracted, there was a valid subsisting native law and custom marriage between the 

respondent and a third party with whom the petitioner said he committed adultery. Note that 

marriage to a third party may also constitute Bigamy. See Section 370 criminal code which 

prescribes 7years imprisonment. Prove of Bigamy has to be done with high degree of certainty. In 

ABISOGUN VS ABISOGUN 1061 ALL NLR (REPRINT) 235 The Supreme Court held that 

for the previous marriage in accordance with native law and custom to invalidate a marriage under 

the act, it must be established by high degree of certainty. Similarly, if a party subsequently 

contracts a customary law marriage to a third party during the subsistence of the statutory marriage, 

the former is null and void. 

 



b. The parties are within the prohibited degrees of Consanguinity and Affinity. Take note that 

parties who are within the prohibited degree consanguinity cannot marry while those under the 

degree of affinity may marry subject to leave of court. See Section 4 M.C.A 

The prohibited degree of consanguinity and Affinity has been produced in the chart below: 

CONSANGUINITY                                                 AFFINITY 

For the man, he is prohibited if the woman is/or has been his; 

Ancestress      Wife's Mother 

Descendant       Wife's Grandmother 

Sister       Wife's Daughter 

Father's Sister      Wife's Son's Daughter 

 

For the Woman, she is prohibited if the man Is/has 

been her 

Ancestor   Husband's Father 

Descendant   Husband's Grand 

father 

Brother   Husband's son etc 

 

Section 4(2) of the M.C.A list out the procedures in which persons within the prohibited degrees 

of Affinity may be allowed to marry each other. 

 

c.Marriage will not be valid marriage under the law of the place where the marriage takes place by 

reason of failure to comply with the requirements of the law of that place or with the form of 

solemnization of marriage. See Section 3(1) (C) of the M.C.A. 

The place for solemnization of marriage under the act is (i.) The marriage registry or (ii) a licensed 

place of worship. 

 

5.01 By section 33 (2) of the Marriage Act, a marriage shall be null and void if:- 

a. Both parties knowingly or willfully acquiesce to the celebration in any place other than the office 

of the registrar of marriages or licensed place of worship. 



b. Celebrated under a false name(s). See DANCER VS DANCER (1949) PROBATE 147. Note 

that marriage under a false name(s) is an offence punishable with 5years imprisonment under 

section 45 of the Marriage Act. The normal names are the true forenames and surnames of the 

parties 

c. Celebrated without the Registrar's certificate of notice or special license. See AKWUDIKE VS 

AKWUDIKE (1963) 7 ENLR 5 

 

D. LACK OF CONSENT: Parties to marriage must have freely consented to the marriage absence 

of which may invalidate the marriage, the consent must be real and must not be obtained by: 

a. Duress or Fraud: See BUCKLAND VS BUCKLAND (1967) 2 ALL E.R 300. Here, a Maltese 

National domiciled in England went through a marriage ceremony with W while in Malta as a 

result of the threats that he would be imprisoned for corrupting a girl whom he met sometime 

before the threat. H later petitioned for a decree of nullity in England alleging that the Marriage 

was void for duress and he succeeded. 

On the other hand, where consent is proved to be obtained by fraud, the marriage will be annulled, 

not because of the presence of fraud but because of the absence of consent. 

 

b. Mistake as to identity of the other party or as to the nature of marriage performed. Know also 

that mistaken identity will invalidate a marriage only where for instance A intends to marry B but 

in fact married C, such marriage to C will be void. 

However, where the mistake is as to fortune of the other party, the marriage will not be invalidated 

and this is simply because it has nothing to do with identity. See C VC (1942) NZLR 357 

 

c. Mental incapability of understanding the nature of the Marriage Contract. According to 

Singleton L.J in ESTATE OF PARK (1954) PROBATE 112 at 127, the test applicable in such 

cases is 'Was the party capable of understanding the nature of the contract into which he was 

entering or was his mental condition such that he was incapable of understanding it'? 

 To ascertain the nature of the contract of marriage, a man must be mentally capable of appreciating 

the responsibilities attached to marriage. Without that degree of mentality, it cannot be said that he 

understands the nature of the contract. The mental illness will only affect the validity of consent. 

 



d. Either of the Parties is not of marriageable Age. See section 3 (1) (e). 

 

5.03 Please note that there is no where in the Matrimonial Causes Act where marriageable age is 

defined. However, it is submitted that the combined reading of section 11 (b), 18, 19 & 20 of the 

Marriage Act will suggest that the marriage age is 21years. This is because if either of the parties 

is under 21years the consent of the father is needed. If he be dead or of unsound mind then that of 

the mother is essential to validate the marriage and if both are absent, that of the guardian must be 

obtained. If such person is an illiterate, consent should be obtained in presence of a Judge, 

Magistrate, Registrar of Marriage, Minister of Religion etc. 

The Nigeria Law Reform Commission in accordance with recent trend states that the minimum 

age for marriage should be 18 years. 

 

5.04 Section 21 of the Child Rights Act is instructive and could serve as a guide. It provides that 

No person under the age of 18 is capable of contracting a valid marriage and accordingly, a 

marriage so contracted is null and void and of no effect. 

 

5.05 The question so far is whether the provision of the Child's Right Act can apply to regulate a 

marriage under the Marriage Act. 

 

6.00 VOIDABLE MARRIAGE 

6.01 A voidable marriage is one that may be void at the instance of either of the parties. It remains 

valid until set aside. The grounds on which a marriage will be voidable can be seen under Section 

5 of the Matrimonial Causes Act and they are as follows:- 

 

a. Where at the time of Marriage either party is incapable of consummating the marriage. This 

means that the party in question may be impotent, this is different from sterility. The former is 

inability to have normal sexual relation while the latter is inability to procreate children. In the 

case of a man, he cannot penetrate a woman and in the case of a woman, she is incapable due to 

some malfunction of her sexual organ. The inability to consummate must exist during the time of 

the marriage and at the time of the hearing the petition. The Court will not grant the decree of 

nullity if: 



i. The Petitioner is the one suffering from the disability 

ii. The Petitioner was aware of the incapacity to consummate the marriage 

The court is not satisfied that the inability to consummate existed at the time of the hearing of the 

petition. 

b. Where at the time of the Marriage, either of the party is of unsound mind or a mental defect or 

subject to recurring attacks of insanity or epilepsy. 

See Section 5 (1) (b) М.С.А. 

A spouse who is of unsound mind or mentally defective is regarded by the law as being incapable 

of carrying on normal married life. Worthy of note is the fact that marriage can take place during 

lucid interval 

 

c. Where a wife is pregnant by a person other than the husband at the time of the Marriage. A 

husband/petitioner cannot bring a petition on this ground where the husband/petitioner is aware or 

has the knowledge of the pregnancy before marriage because it would amount to condonation. 

Also if there has been lapse of time and the conduct of the husband after knowledge of the 

pregnancy such as sexual intercourse are keynotes to whether the husband can petition on this 

ground. In STOCKER VS STOCKER {1966} 1 WLR 190. It was stated therein that blood test 

established beyond all doubt that at the time of the Marriage the wife was pregnant by some person 

other than her husband and the husband having satisfied the court 

i. that at the time of the marriage he was ignorant of the facts alledged 

ii. that sexual intercourse had not taken since the discovery by him on the grounds for a decree 

and 

iii. the proceedings having been instituted within a year of the date of marriage the husband 

was entitled to relief. 

 

6.02 EFFECT OF A DECREE OF NULLLITY OF A VOIDABLE MARRIAGE 

A Decree of nullity of a voidable marriage shall annul the Marriage from and including the date 

on which the decree becomes absolute. Note however, that such decree shall not render illegitimate 

a child of the parties born since, or legitimated during, the marriage. SEE SECTON 38 (1) & (2) 

Of the Matrimonial Causes Act 

7.00 DISSOLUTION OF MARRIAGE UNDER THE ACT 



In Section 15 (1) of the M.C.A, a party to a marriage can present petition for dissolution of 

marriage upon the sole ground that the marriage has broken down irretrievably. This is the only 

ground upon which a divorce petition can be based. Section 15 (2) of the M.C.A is only there to 

support the sole ground, it lists out the situations under which the court will hold that a marriage 

has broken down irretrievably. 

 

7.01 The Petitioner must prove at least one of the situations listed under section 15(2). In 

MEGWALU VS MEGWALU (1994) 7 NWLR PT 359 718 at 730, the court of appeal 

emphasized that the petitioner must prove that the marriage has broken down irretrievable. In 

HARRIMAN VS HARRIMAN (1989) 5 NWLR PT 119. PG 6 at 15. The Court of Appeal per 

UCHE OMO J.C.A. (as he then was) opined thus: Firstly there is only one ground for dissolution 

of marriage under the Act to wit,' that the marriage has broken down irretrievably vide section 15 

(1) of the Act. 

 

7.02 SECTION 15 OF THE MATRIMONIAL CAUSES ACT PROVIDES AS FOLLOWS: 

 

SUB-SECTION (1) a petition under this Act by a party to a marriage for a decree of dissolution of 

Marriage may be upon the ground that the marriage has broken down irretrievably 

SUB-SECTION (2) The court hearing a petition for a decree of dissolution of marriage shall hold 

that the marriage have broken down if but only if the petitioner satisfies the court of one or more 

of the following facts: 

 

SUB-SECTION 2 (a)  

LACK OF CONSUMMATION 

 Where the Respondent has willfully and persistently refused to consummate the marriage, the 

court will hold that the marriage has broken down irretrievable. 

 

7.03 A Marriage is broken down on this ground where either of the parties deliberately refuses to 

have sexual intercourse with the other party despite a number of requests. The Petitioner must 

satisfy the court that no consummation has taken place before the hearing of the petition. In 

OWOBIYI VS OWOBIYI (1965) 2 ALL NLR 200, the husband refused to live with his wife. 



She was therefore not given the opportunity of requesting intercourse. She argued that her 

husband's conduct amounted to willful refusal. The court rejected the argument on the ground that 

there has never been any request whether implied or direct and that such request must exist. Note 

that a party who insists on use of contraceptive sheath like condom is not willfully refusing if 

he/she makes it a condition for intercourse. See BAXTER VS BAXTER (1947) 3 ALL E.R 187 

at 188. 

 

7.04 SUB-SECTION 2 (b) 

 ADULTERY AND INTOLERABILITY 

 A party is said to have committed adultery if the sexual relation with the third party is voluntary 

or consensual during the subsistence of marriage. Therefore, if a married woman is raped, she 

cannot be said to have committed adultery. Note that if a spouse commits adultery under the 

influence of Drugs, Alcohol or while insane, no adultery can be inferred since he/she does not 

understand the nature/consequence of the act. 

 

7.05 To establish adultery, there must be some act of penetration of the female organ by the male 

organ though sexual intercourse need not be completed. See ERHAHON VS ERHAHON (1997) 

6 NWLR (PT 510) 688. By its very nature, it is rare to have direct proof of adultery. The courts 

therefore rely on circumstantial/indirect evidence such undue familiarity, improper behavior, 

admission and confession etc. Where reliance is placed on circumstantial evidence, such must be 

cogent and compelling. In ADEYEMI VS ADEYEMI (1963) 1 ALL NLR 340, the husband visited 

his wife who has been living apart from him at night. His wife's bedroom was in darkness and as 

a result of his banging on the door, the door flung open. He saw the respondent with her wrapper 

carelessly wrapped round her body and the co-respondent's shirt not properly tucked into his shirt. 

It was held that the circumstances in which the parties were found is a conclusive proof of Adultery. 

 

Other situations that provides evidence for Adultery includes: 

a. General co-habitation 

b. Bigamy 

c. Confession and Admission 

d. Birth of a child 



e. Frequent visit to a brothel 

f. Transmission of Veneral Diseases 

 

7.06 INTOLERABILITY 

By Section 15 (2), the Respondent must have committed Adultery and the Petitioner finds it 

intolerable to live with. Where the Respondent commits Adultery and the Petitioner does not find 

it intolerable, it will not sustain a good ground for divorce. 

 

7.07 The requirement for intolerability is a Subjective one, it is the feeling of the petitioner that 

really matters here and not what a reasonable man thinks. In FEJEMBOLA VS FAJEMBOLA, 

The husband caught the wife committing adultery with the houseboy on their marital bed; he 

subsequently caught her in the same vein with their driver. It was held that the second incidence 

of Adultery and its circumstances made the husband petitioner to find it intolerable to live with the 

Respondent. See also OLADETOUN VS OLADETOUN. 

 

7.08 CRUELTY 

Cruelty means the intentional and malicious infliction of physical and mental sufferings upon 

living creatures particularly human beings. Cruelty in relation to matrimonial proceedings is a 

conduct which is grave and weighty as to make cohabitation of parties to the marriage virtually 

impossible coupled with injury or a reasonable apprehension of injury, whether physical or mental. 

 

7.09 It is appropriate to note at this stage that CRUELTY is not a ground for divorce, but facts 

related to show that the Respondent in a petition for dissolution for marriage has behaved or 

conducted himself or herself in a way that the petitioner is not expected to live with the respondent. 

Consequently, a marriage can properly be said to have broken down irretrievably on the ground 

that one spouse has been proven guilty of cruelty to the other. See NNANA VS NNANA (2006) 3 

NWLR PT 966 

 

7.10 SUB-SECTION 2 (C) 

RESPONDENT IRRESPONSIBLE BEHAVIOUR 



The Petitioner must proof that the Respondent has behaved in a particular way and on the basis of 

facts so proved the Petitioner is not reasonably expected to live with the Respondent. In SODIPO 

VS SODIPO (1990) 5 WBRN 98 at 112. ONALAJA J. (as he then was) held that such conduct 

of the respondent showing that petitioner cannot reasonably be expected to live with the 

Respondent must be grave and weighty though it does not have to cause injury or reasonable 

apprehension of injury to health. The conduct must be of such a grave and weighty nature as to 

make cohabitation virtually impossible. 

 

7.11 In NNANA VS NNANA (2006) 3 NWLR PT 966. It was stated therein that to prove 

intolerable behavior, the petitioner must prove two sets of facts under section 15(2)(c). 

1. The sickening and detestable or condemnable behavior of the respondent. 

ii. The fact that the petitioner finds it intolerable to live with the respondent. 

 

7.12 The two facts are severable and dependent and both must be proved. Consequently, it is not 

for the petitioner to merely allege that he cannot live with the respondent because of the 

respondent's behavior. The test whether the petitioner can or cannot be expected to live with the 

respondent is objective. Therefore, it is such that a reasonable man cannot endure. The Petitioner 

must prove the alleged behavior of the Respondent which he wants the court to believe and find 

that he cannot be reasonable be expected to continue to put up with. See IBRAHIM VS 

IBRAHIM (2007) ALL FWLR PT 346 PG 479. 

 

7.13 The behavior which the respondent is not expected to reasonably live with is embedded in 

Section 16 (1) a-g of the Matrimonial Causes Act and they include: 

a. Rape 

b. Habitual drunkenness or Intoxication 

c. Frequent convictions and habitually leaving the spouse without support 

d. Imprisonment 

e. Conviction for attempt of murder and infliction of grievous harm 

f. Habitual and willful failure to pay maintenance 

g. Insanity 

 



 

 

 

 

7.14 DESERTION 

SUB-SECTION 2 (d) 

Where the Respondent has deserted the petitioner for a continuous period of at least one year 

immediately preceding the presentation of the petition, the court will hold that the marriage has 

broken down irretrievably. 

 

7.15 Desertion is the separation of one spouse from the other with an intension on the part of the 

deserting spouse to bring cohabitation permanently to an end without reasonable cause and consent 

of the other spouse. See OGHENEVBEDE VS OGHENEVBEDE (1973) 3 UILR 104 There are 

4 elements which ought to be present; 

i. Defacto Separation 

ii. Animus deserendi 

iii. Lack of just cause for withdrawal from cohabitation 

iv. Absence of the consent of the deserted spouse. 

 

7.16 DE-FACTO SEPERATION 

It means bringing to an end to cohabitation by severing all marital obligations. An obvious case of 

desertion is where one spouse physically departs from the matrimonial home. Note that where a 

spouse has abandoned some of the marital obligation whilst performing others, it would not 

amount to a de-facto separation. In other words, the marital obligation must be severed. See 

HOPES VS HOPES (1948) 2 ALL E.R 920. Here intercourse between the parties ceased and 

they slept in different rooms. Although they quarreled frequently and the wife refused to wash or 

mend clothes for the husband, she cooked for him and he continued to have common meals with 

his family and also shared the rest of the home with his wife and children. The husband eventually 

left the matrimonial home. It was held that 

 

7.14 DESERTION 



SUB-SECTION 2 (d) 

Where the Respondent has deserted the petitioner for a continuous period of at least one year 

immediately preceding the presentation of the petition, the court will hold that the marriage has 

broken down irretrievably. 

7.15 Desertion is the separation of one spouse from the other with an intension on the part of the 

deserting spouse to bring cohabitation permanently to an end without reasonable cause and consent 

of the other spouse. See OGHENEVBEDE VS OGHENEVBEDE (1973) 3 UILR 104  

There are 4 elements which ought to be present; 

i. Defacto Separation 

ii. Animus deserendi 

iii. Lack of just cause for withdrawal from cohabitation 

iv. Absence of the consent of the deserted spouse. 

 

7.16 DE-FACTO SEPERATION 

It means bringing to an end to cohabitation by severing all marital obligations. An obvious case of 

desertion is where one spouse physically departs from the matrimonial home. Note that where a 

spouse has abandoned some of the marital obligation whilst performing others, it would not 

amount to a de-facto separation. In other words, the marital obligation must be severed. See 

HOPES VS HOPES (1948) 2 ALL E.R 920. Here intercourse between the parties ceased and 

they slept in different rooms. Although they quarreled frequently and the wife refused to wash or 

mend clothes for the husband, she cooked for him and he continued to have common meals with 

his family and also shared the rest of the home with his wife and children. The husband eventually 

left the matrimonial home. It was held that there was still one household and his wife was not 

guilty of desertion. 

 

7.17 ANIMUS DESERENDI 

This is the intention to withdraw from cohabitation permanently. If a spouse voluntarily abandons 

the matrimonial home, there is a presumption that he intends to desert animus deserendi. The 

desertion starts at the moment of his/her departure. Where there is absence from matrimonial home 

via mutual consent then animus deserendi cannot be inferred. AGU Vs AGU (Unreported suit 

No E/ID/1966) OPUTA J. Enugu High Court delivered on 18th July 1966. A husband and wife 



have been held to be living apart where the husband resided as a lodger in the same house in which 

the wife and another man lived as if married to each other. It should as well be noted that mere 

absence of sexual intercourse does not establish that spouses living in the same house are living 

apart. 

 

7.18 LACK OF JUST CAUSE 

A spouse will be guilty of desertion if there is no good cause for his leaving the deserted spouse. 

Such good cause may be due to: 

a. other party's misconduct such as adultery/cruelty 

b. circumstances connected with the Respondent e.g mental illness etc 

 

7.19 ABSENCE OF CONSENT 

There is no desertion if the Petitioner consented to the separation. Consent here may be express or 

implied. However, the consent must be voluntary and not one obtained by fraud, duress or 

misrepresentation. Once consent is withdrawn, desertion automatically commences. See IKPI VS 

IKPI 1957-58 WNLR 57. The husband/Petitioner who had been transferred from Ibadan to Zaria 

allowed his wife to remain in Ibadan until she gave birth to their baby. After birth, the wife refused 

to join the husband in Zaria. It was held that the wife's desertion commenced after the birth of the 

baby for that was the time the husband's consent was withdrawn. 

 

7.20 Note also that when one of the parties tries to bring the separation to an end by requesting a 

resumption of cohabitation and the other party refuses without reasonable justification, that other 

spouse will be said to have deserted. See Section 19 of the M.C.A which provides as follows 

'where the husband and wife are parties to any agreement for separation whether oral, in 

writing or constituted by conduct, the refusal by one of them without reasonable justification to 

comply with the other's bona fide request to resume cohabitation shall constitute, as from the 

date of the refusal, willful desertion without just cause or excuse on the part of the party so 

refusing' 

 

7.21 Desertion may be willful or constructive. Where a Respondent deliberately separate or lives 

apart from the petitioner, it will be termed a willful desertion but where the conduct of the 



respondent constitutes a just cause or excuse for the other party of the marriage to live 

separately/apart, it will be a constructive desertion. 

For purposes of calculating the period of desertion or living apart continuously, see Section 17 (2) 

M.C.A which provides that 'no account shall be taken of any one period (not exceeding six 

months in all) during which the parties lived together with each shall count as part of the period 

of desertion or of the period for which the parties to the marriage lived apart as the case may 

be' 

 

7.22 LIVING APART FOR TWO YEARS 

SUB-SECTION 2 (Ε) 

The marriage will be held as broken down irretrievably if the parties to the marriage have lived 

apart for a continuous period of at least 2 years immediately preceding the presentation of the 

petition and the Respondent does not object to the decree being granted. The Petitioner must prove 

the following: 

a. That the living apart is accompanied by the termination of consortium. 

b. It must be for continuous period of 2years. 

c. The Respondent does not object to the decree being granted. 

It must be noted that the absence objection must subsists or continue till the hearing of the 

Petition and the making of the decree. 

 

7.23 LIVING APART FOR 3 YEARS SUB-SECTION 2 (F) 

The marriage will also be seen to have broken down irretrievably where both parties lived apart 

for a continuous period of 3 years immediately preceding the presentation of the petition. Living 

apart on this ground does not connote physical living apart of the parties to the marriage. There 

must be evidence of definite termination of consortium between the parties to the marriage before 

the physical act of living apart can be said to constitute separation. The court is not concerned with 

the reason for the living apart. This provision is a 'non-fault' provision. There are 2 differences 

between section 15 (2) (e) and (f); 

a. the 2 years living apart in (e) and the 3 years in (f) 

b. the consent or absence of objection is required in (e) and such is not required in (f). 

 



8.00 FAILURE TO COMPLY WITH THE DECREE OF RESTITUTION OF CONJUGAL 

BLISS SUB-SECTION 2 (G) 

Where the other party to the marriage has for a period of not less than one year failed to comply 

with the decree of restitution of conjugal rights made under the M.C.A, the court will hold that the 

marriage has broken down irretrievably. The main ground here is that the Respondent has failed to 

resume cohabitation with the Petitioner in compliance with the court order. Take note that the 

Respondent must not have been cohabiting at the time of the presentation of the petition. 

 

8.01 PRESUMPTION OF DEATH 

 SUB-SECTION 2 (H) 

A marriage may be dissolved on the ground that the other party to the marriage has been absent 

from the Petitioner for such time and in such circumstances as to provide reasonable grounds for 

presuming that he/she is dead. By Section 16(2) (a) of the M.C.A, where a petition is based on the 

presumption of death, the petitioner must prove that for a period of seven years immediately 

preceding the petition, the respondent was continually absent from the petitioner and the petitioner 

had no reason to believe the other party was alive at any time within the period unless it is shown 

that the respondent was alive within that period. 

 

8.02 If the Respondent is found alive before the decree nisi is made absolute, the court will rescind 

the decree. It will be different if the decree had already been made absolute. 

 

8.03 The question is whether either party to dissolution of marriage can lawfully marry a third 

party before the decree nisi becomes absolute. 

 

8.04 By Section 58 of the MCA, a marriage is not lawfully dissolved until the decree nisi becomes 

absolute. During the period of 3months following the issuance of the decree nisi, neither party is 

free to lawfully marry a third party under the custom or the marriage Act. See AMOBI Vs 

NZEGWU (2006) ALL FWLR PTS 297 PG 1093. 

 

9.00 COMMENCEMENT OF PROCEEDINGS 



A proceeding for a matrimonial cause is commenced by a PETITION The petition is filed by the 

petitioner and must be in compliance with statutory form 6, this is followed by an ANSWER, the 

Respondent or co-respondent must file an answer. Where an answer contains an allegation of facts, 

such facts may be denied by filing a reply by the petitioner. 

9.02 DISCRETION STATEMENT: This statement is required to be filed where a party to the 

proceeding has committed adultery. The statement must be signed by the party who made it 

otherwise it will be void. It must be put in a sealed envelope with suit No of the proceeding boldly 

written on it. 

9.03 COMPULSORY CONFERENCES: This is required to be held where defended suits 

include issues relating to the following: Maintenance of party to the proceedings, settlement of 

property jointly owned, custody of children of the marriage, maintenance, welfare or advancement 

of such child. 

 


