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Issue: 

Whether the order to put the respondent on notice is or is 
not a decision to qualify for an appeal. 

 
Facts: 

This was a preliminary objection at the instance of the 
respondent/objector against the motion filed by the 
appellant/applicant. Before the trial court, the applicant brought 
an ex parte application for setting aside the purported installation 
and presentation of staff of office to the 1st respondent. He also 
sought for order of interim injunction. 

It would appear the trial court directed that the 
respondent be put on notice before hearing and determination. 
.Aggrieved by that directive, the appellant applicant appealed to 
the Court of Appeal and filed a motion seeking virtually the same 
reliefs as sought before the High Court. 

The respondent look objection to the motion filed on the 
grounds, inter alia, that there was no decision or determination 
by the trial court to warrant tin appeal; the appeal is incompetent 
since it was filed without leave of court and not being grounds of 
law and that the whole proceedings amounted to an abuse of the 
process of the court. 
 
Held (Unanimously dismissing the Preliminary Objection) 
 

1. On Judicial definition of "order" - 
An order has been judicially defined as a positive 
command directing a party to perform certain acts 
(or refrain from doing some acts) and specifying 
mode and time within which such acts shall be 
performed. [Olaore v. Oke (1987) 4 NWLR (Pt.67) 
769 referred to]. (P. 158. para. B) 

 



2. On Whether the order to put a party on notice of an 
application is a decision for which an appeal would 
lie - 
The directive/order to put a respondent on notice 
is an interlocutory decision. Suchan order is 
included in the definition of decision under 
Section 277(1) of the 1979 Constitution. The order 
is appellable albeit with leave or after extension 
of time, as the case may be. [Olaore v. Oke (1987) 
4 NWLR (Pt.67) 769; Abdulkarim v. Incar (Nig.) Ltd. 
(1992) 7 NWLR (Pt.251) 1; Saraki v.Kotoye (1992) 9 
NVVLR (Pt.264) 156 referred to] (P. 158.paras. C-D) 

 
3. On Definition of "decision" - 

The definition of decision is elastic to cover both 
interlocutory and final decisions. [Total 
international Ltd. v. Awogboro (1994) 4 NWLR 
(Pt.337) 147 referred to]. (P. 158. para. D) 

 
4. On Meaning of "decision" - 

“Decision” or determination of the court cannot 
be restricted (0 those words expressly mentioned 
in section 277(11) of the 1979 Constitution. It 
includes all forms of conclusion by the court and 
any determination of the court. Thus, any 
determination of the court apart from those 
expressly mentioned is a "decision" [In Re: Shvllon 
(1994) 6 NWLR (Pt.353) 735; Adeniji v. Fetuga 
(1990) 5 NWLR (Pt.150) 375 referred to and 
followed.] (P. 159 paras. A-B) 

 
5. On Whether appeal on issue of injunction requires 

leave - 
By virtue of section 220(1) of the 1979 
Constitution., an appeal on issue of injunction or 
appointment of a receiver requires no leave to 
appeal. [Aliara v. Garuba (1995) 6 NWLR (Pt.402) 
490 referred to.] (P. 158. paras. F-G) 

 
6. On Whether every application at Court of Appeal 

requires to be 
made first at High Court - 
It is not every application in the Court of Appeal 
that requires to be first made at the High Court 



and that the latter court had refused same before 
making the application at the Court of Appeal. In 
the instant case, since the appellant's application 
did not relate to stay of proceedings or execution, 
it was properly brought before the Court of 
Appeal. (Pp. 158, paras E-F; 159, paras. B-C) 
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OKUNOLA, J.C.A.(Delivering the Leading Ruling): This is a Notice 
of Preliminary Objection filed by the respondent/objector herein 
against the motion filed herein by the appellant on 19/4/96. The 
said Notice of Preliminary Objection (hereinafter referred to as 
the Notice) dated 27/5/96 and filed herein on 28/5/96 prays for 
the following orders: 

1. The appeal by the Notice of Appeal dated the 18th 
day of October, 1995 is incompetent as there was 
no decision relating to the application for the 
interim injunction against which the appellant/ 
applicant could appeal. Alternatively, if there was a 
decision (which is denied) the order to put the 
defendants/respondents on notice not being a final 
decision and the grounds of appeal not involving 
question of law alone the appeal is incompetent 
without leave of court. 

2. The application dated the 15th day of April, 1996 
seeking an order setting aside the 
installation/presentation of staff of office to the 1st 
defendant/respondent by the 2nd respondent 
(that is, the first prayer on the motion paper), is 
incompetent as it was not first made to the High 
Court before the application was brought in the 
Court of Appeal. 

3. The application dated the 15th day of April, 1996 
seeking an order of injunction restraining the 
defendants/respondents (that is, the 2nd, 3rd and 
4th orders contained on the Motion Paper), is the 
same similar to the application before the High 
Court which has not been heard or determined.  

The said objection is predicated on the following grounds 
contained in the notice, viz: 



1. There can only be an appeal against a decision of 
the Court and there cannot be an appeal against 
what has not been decided against the appellant. 

2. The direction of the learned trial Judge to put the 
other parties to the ex parte application for interim 
injunction does not qualify as a determination and 
is not a decision subject to an appeal. 

3. There has neither been a hearing or determination 
of the application for interim injunction nor a grant 
or refusal of the injunction. 

4. Right of appeal is statutory: and the condition for 
leave to appeal on interlocutory decision or the 
grounds of appeal not involving questions of law 
alone in a civil proceedings, is mandatory. 

5. The function of the Court of Appeal is not to try 
issues but to examine issues that have been tried. 

6. The disciplinary jurisdiction of the trial Court was at 
no time sought before this application to the Court 
of Appeal was brought. 

7. The application made for the order of injunction 
which is similarly made to the Court of Appeal was 
not made within 15 days of the purported refusal. 

8. It is a misuse of the process of the Court for similar 
applications to be both in the trial court and the 
Court of Appeal at the same time. 

The objection is supported by a 7 paragraph affidavit - 
Learned counsel to the 1st respondent/objector Mr. Ayoola Ajayi 
relies on all the paragraphs of the affidavit in support of his notice 
which he brought pursuant to Order 3 rule 15 of the Court of 
Appeal Rules. 1991 to challenge the competency of the appeal, as 
there was no decision of the High Court upon which the 
appellant/applicant can appeal. There not being a final decision 
and the grounds not involving question of law alone renders 
appeal incompetent without leave of Court. Learned counsel to 
the 1st respondent/objector submitted that the application for 
setting aside the purported installation and presentation of staff 
of office to 1st respondent dated 15/4/96 is incompetent as same 
"was not made to the High Court before the application was 
brought to the Court of Appeal. Learned counsel contended that 
prayers 2-4 in the said motion for orders of injunction being 
similar to that at the High Court is incompetent since the prayers 
at the High Court have not been heard or determined. Learned 
counsel relies also on the 8 grounds of objection highlighted 
supra. Learned counsel submitted that the directive given by the 



learned trial Judge on pages 55 and 55u of the records is not one 
that can be appealed against. Learned counsel submitted that the 
order to put the respondent on notice, not being a final decision 
and being a matter of mixed law and fact, leave of Court is 
necessary. Counsel cited in support the case of the cases The 
G.O.C. Fakayode (1994) 2 NWLR (Pt.329) 744; Adeyemi v. 
Ikeoluwa (1993) 9 SCNJ (Pt.2) 293 P. 302;(1993) 8 NWLR (Pt.309) 
27. Learned Counsel submitted that where a discretion of Court is 
challenged the ground is not a question of law alone but of mixed 
law and fact. Learned counsel cited Order 3 rule 3(3) Court of 
Appeal Rules in support. In the circumstance, learned Counsel 
contended that the motion is an ex parte motion which has not 
been brought to the notice of 1st respondent. 

By way of reply, learned counsel to the 
appellant/respondent Mr. Yusuf O. Ali was leading Mrs. H.A. 
Usman urged the court to dismiss the preliminary objection. 
Learned counsel to the appellant/respondent submitted with 
respect to the motion ex-parte after referring to P. 55 lines 11-31 
that refusal by the learned trial Judge to give a ruling on a 
submission is a decision under Section 257 of the 1979 
Constitution. Such refusal he further contended amounts to a 
denial of fair hearing under section 33(1) of the 1979 Constitution. 
Learned counsel referred to section 277(i) of the Constitution and 
submitted that the directive to place the parties on notice is a 
decision. Learned Counsel cited the case of Akinsanya v. U.B.A. 
(1986) 4 NWLR (Pt.35) 273 pages 290-293 in support. Learned 
counsel C conceded in the alternative that this is an interlocutory 
appeal against an interlocutory decision which requires leave if 
the grounds are grounds other than law. However, learned 
counsel submitted that the grounds in the instant case, are 
grounds of law simpliciter and cited grounds 1, 2 and 3 which if 
properly construed are grounds of law. Learned counsel cited as 
determinant for grounds of law simpliciter, or grounds of fact or 
both, the case of Chief Obatoyinbo & Anor v. Emmanuel Oshatoba 
& Anor (1996) 5 NWLR (Pt. 450) 531, P. 548, 551-552. 

Learned counsel submitted that inspite of his concession 
on grounds 4 and 5 as grounds of fact, the appeal will be saved 
from being struck out once one ground is a ground of law. 
Learned counsel submitted further that even if all the grounds are 
of facts they are saved by Section 220(i) paragraph G(ii) of the 
1979 Constitution since it is on an issue of injunction of a receiver 
for which there is also E no need for leave to appeal. See: Ailara 
v.Garuba (1995) 6 NWLR (Pt.402) 490 Pp. 500-1. Learned counsel 
contended that since nothing has been moved the objection 



should be dismissed. 
Counsel further reiterated that the application was filed 

herein in December, 1995 by which time the lower court had 
become functus officio. Learned counsel submitted that since the 
motion being challenged was filed here on 9/4/96 the F Lower 
Court had become functus officio by virtue of Order 3 rule 3(4) 
Court of Appeal rules since record of proceedings was received on 
28/12/96. Learned counsel cited several authorities which 
included Pharmatec Industries Ltd. v. Ojo (1994) 7 NWLR (Pt.359) 
751 Pp. 758-759 to back up the submission. Counsel also 
contended that the ease of 7 Up Bottling Company v. Abiola 
(supra) cited by the learned counsel to the 1st 
respondent/objector is not relevant to this case.  

Learned counsel urged the court to overrule and dismiss 
the objection. 
By way of reply learned counsel to the 1st respondent/objector 
referred to Paragraph 11 of the affidavit in support of the motion 
and submitted that section 220 of the 1979 Constitution is 
irrelevant as there was ruling made in this case. 

I have gone through the affidavit evidence of the parties 
relating to the Preliminary Objection. I have also considered the 
submissions of both learned counsel to the parties on the 
Preliminary Objection vis-a-vis the affidavit evidence, the grounds 
of objection and the prevailing law in the subject. In my view the 
submissions boil down to one main issue viz: 

Whether the order to put the respondent on notice 
is or is not a decision? 
As reviewed supra, learned counsel to the 1st 

respondent/objector submitted that the order of the trial Court to 
put the respondent on notice of the motion ex-parte is not a 
decision to qualify for an appeal. In other words, counsel 
submitted that the order is not appellable. On the contrary 
learned counsel to the appellant/ respondent submitted that the 
order is appellable. I have, as stated supra, considered the 
submissions of both learned counsel to the parties in this principal 
issue. There are two words that are germane for consideration in 
the resolution of this main issue. These are "Order" and 
"decision". A judicial definition of, as well as scope of these two 
words will finally resolve the main issue. As regards the first 
word:- order, an order has been judicially defined by the Supreme 
Court as "a positive command directing a party to perform certain 
acts (or refrain from doing some acts) and specifying mode and 
time within which such acts shall be performed. See: O. Olaore & 
Ors. v. Titus Adigun Oke (1987) 11-12SCNJ64;(1987) 4 NWLR 



(Pt.67) 769. From the foregoing authority, it is apparent the 
directive of the lower court to put the respondent on notice is an 
order of the lower court which is interlocutory. Such an order in 
my view is included in the definition of decision under section 
277(1) of the 1979 Constitution. See: Alhaji Shuaibu Abdulkarim v. 
Incar (Nig.) Ltd. (1992) 7 SCNJ 366:(1992) 7 NWLR (Pt.251) I and 
Mrs. F.M. Saraki & Anor v. NAB Kotoye (1992) 11/12 SCNJ 26;( 
1992) 9 NWLR (Pt.264) 156. In this regard, the definition of 
decision is elastic to cover both interlocutory and final decisions. 
See: Total International Ltd. v. Prince A.O. Awogboro (1994) 4 
SCNJ 138:0994) 4 NWLR (Pt.337) 147. Having resolved that the 
order to put the respondent on Notice is an interlocutory 
decision, I hold that the order is appellable albeit with leave or 
after extension of time. In the circumstance the interim injunction 
application as well as that for setting aside the installation of the 
respondent being interlocutory applications must be based on a 
competent appeal before this Court. The question now is whether 
there is a competent appeal here from which this Court can get 
leverage to hear the present application and extend its discretion 
to the applicant? 

I have gone through the records and observed that there is 
a valid and competent appeal that is filed in this Court. I wish also 
to add that it is not every application in this court that is required 
to be first made to the Lower Court and the F applicant is required 
to show that the Lower Court had refused it before he came here. 
It should be remembered that the applicants are not applying for 
a stay of execution or proceedings as the substantive claims are 
still pending and undecided at the lower court. That is more 
grounds 2-4 being on issue of Injunction of a receiver need no 
leave to appeal by virtue of S. 220(i) of the 1979 Constitution. See: 
also Ailara v. Garuba (1995) 6 NWLR (Pt.402) P. 490 Pp. 550-1. 

In sum, 1 hold that the Notice of Preliminary Objection 
dated 27/5/96 and filed herein on 28/5/96 by the 1st respondent 
in respect of motion filed herein by appellant on 19/4/96 lacks 
merit and it is accordingly dismissed with N750.00 costs to the 
appellant/respondent. 
 
MUKHTAR, J.C.A.: This preliminary objection based on the fact 
that the notice of appeal filed by the applicant/appellant is 
incompetent because there was no decision relating to the 
application for interim injunction requires a thorough 
examination of the definition of the word "decision". 'Decision' is 
defined in the unreported case of J.E. Asien v. The University of 
Ibadan. In Re: professor Folarin Shyllon FCA/I/I85/84 delivered on 



27/6/85 (now reported in (1994) 6 NWLR (Pt.353) 715. referred to 
by Akanbi. J.C.A. (as he ten was) in Adeniji v. Fetuga (1990) 5 
NWLR (Pt. 150) page 375 by Dosunmu. J.C.A. (of blessed memory) 
in the following terms: 

“Clearly therefore decision or determination by the 
High Court cannot be restricted to those words 
expressly mentioned, it should include all forms of 
conclusion by the High Court  that any 
determination of the High Court apart from those 
expressly mentioned, is a decision of the High 
Court and it is appealable.” 

Applying the above, I believe what is sought to be 
appealed against is a decision and it is indeed appellable. 

The quarrel of learned counsel for the respondents that 
the application on which he has filed the notice of preliminary 
objection is incompetent because it was not first filed before the 
lower court, has no substance because the relief sought being an 
injunction allows the applicant to come to this Court directly. 

I have read in advance the lead ruling read by my learned 
brother Okunola, J.C.A. and I agree with him that for the foregoing 
and the more detailed reasoning in ii the notice of preliminary 
objection has no merit. I also overrule it, and abide by the order 
as to costs. 
 
ADAMU, J.C.A.: I have had the privilege of reading before now the 
lead ruling just delivered by my learned brother Okunola. J.C.A. I 
agree with his reasoning and conclusion. Therefore, the notice of 
preliminary objection filed by the 1st respondent against the 
motion filed by the appellant on 19/4/96 is equally being 
dismissed by me and I award costs as assessed in the lead ruling 
of my learned brother. 
 

Preliminary Objection dismissed 
 
 
 
 


