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LEGISLATION - Bill - Legislative process Authentication and certification of by 

Clerk of National Assembly Essence of Whether concludes the legislative 

process of passing a Bill into Law 

 

LEGISLATION - Bill - Status and effect of - Constitutionality of - Whether 

justiciable. 

 

LEGISLATION - Bill - When becomes law - Section 58(1), (2), (3 (4) and (5), 

Constitution of the Federal Republic of Nigeria 1999 as amended. 

 

LEGISLATION Legislative powers Legislative powers of Federal and State 

Governments under the 1999 Constitution - Where reside Section 4(1) and 

(6), Constitution of Federal Republic of Nigeria, 1999. 
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Scrutinize - Effect of. 
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LEGISLATURE - National Assembly Legislative powers of in passing a bill into 

law - Exercise of - Duty on court not to interfere with - Rationale therefor 

 

LEGISLATURE - National Assembly - Powers of to make laws - Exercise of- 

Whether subject to jurisdiction of courts. LEGISLATURE - Law making - 

Passage of Bill into law by National Assembly - Procedure for - When 

completed - Section 58 (1), (2), (3), (4) and (5), Constitution of the Federal 

Republic of Nigeria, 1999 as amended. 

 

LOCUS STANDI - Executive or legislative act Constitutionality of - Locus standi 

to challenge - Whether extant under the Nigerian Constitution. 

 

POLITICAL PARTY - Registration of political party - Proof of - How established- 

Whether limited to production of registration certificate of political party 

 

PRACTICE AND PROCEDURE - Academic suit - Attitude of court thereto. 

 

PRACTICE AND PROCEDURE - Affidavit evidence Conflicts therein - Party 

alleging that trial court did not resolve – Duty thereon. 

 

PRACTICE AND PROCEDURE - Affidavit evidence - Further affidavit - 

Depositions therein Where not denied – How treated. 

 

PRACTICE AND PROCEDURE - Appeal - Fresh evidence on appeal -

Admissibility of- Principles guiding 

 

PRACTICE AND PROCEDURE – Appeal - Record of appeal - Address of counsel 

in an appeal on facts not forming part of record of appeal - How treated. 

 

PRACTICE AND IPROCEDURE - Cause of action - Meaning of. 

 

PRACTICE AND PROCEDURE - Justiciable case - Meaning of. 

 

PRACTICE AND PROCEDURE - Parties to an action – Attorney  General of the 

Federation - Where party in a matter – Whether necessary to join the 

President of the Federal Republic of Nigeria. 

 

PRACTICE AND PROCEDURE - Parties to an action – Necessary party - Non-

joinder of- Effect on jurisdiction of court. 
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PRACTICE AND PROCEDURE - Parties to an action – Proper parties - 

Importance of - Need to join-Where not joined - Effect on jurisdiction of 

court 

 

PRACTICE AND PROCEDURE - Parties to an action – Proper parties- Non-

joinder of - Effect on jurisdiction of court. 

 

PRACTICE AND PROCEDURE - Reasonable cause of action - Whether action 

discloses same - Determination of - Processes court considers. 

 

PRINCIPLES OF INTERPRETATION - Clear and unambiguous words in a statute 

- How construed - Principles guiding. 

 

PRINCIPLES OF INTERPRETATION - Interpretation of statutes - Principles 

guiding - Duty on court to consider statute as a whole. 

 

PRINCIPLES OF INTERPRETATION - Interpretation of statutes - Principles 

guiding - Extraneous matters - Duty on court to avoid. 

 

STARE DECISIS- A.-G., Bendel State v A.-G., Federation (1982) 3 NCLR 1 - What 

the Supreme Court decided therein. 

 

STATUTE - Act - Bill - Difference between. 

 

STATUTE - Act - When passed. 

 

STATUTE - Bill - Legislative process of passing a Bill into Law - Authentication 

and certification of by Clerk of National Assembly - Essence of - Whether 

concludes the legislative process of passing a Bill into Law. 

 

STATUTE - Clear and unambiguous words in a statute How construed - Principles 

guiding. 

 

STATUTE-Interpretation of statues - Principles g court to consider statute as a 

whole. 

 

STATUTE Interpretation of statutes – Principles guiding - Extraneous matters - 

Duty on court to avoid. 
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STATUTE - Supremacy of the Constitution - Bill - Whether inconsistent with the 

Constitution - Section 1(3), Constitution of the Federal Republic of Nigeria, 

1999. 

 

WORDS AND PHRASES- Act - Bill - Difference between 

 

WORDSAND PHRASES - Cause of action - Meaning of 

 

WORDS AND PHRASES - Justiciable case - Meaning of. 

 

Issues: 

1. Whether the proposal of a new Electoral Act (Amendment) Bill had 

not rendered the instant appeal academic. 

2. Whether the trial Federal High Court was not in error when it 

resolved the preliminary objection wherein the issues of 

(a) The prematureness of the action, 

(b) Justiciability, 

(c) Absence of locus standi, 

(d) Non-joinder of necessary parties, 

(e) Non-disclosure of a reasonable cause of action etc. were 

raised against the competence of the originating summons in 

favour of the 1st respondent? 

3. Whether the trial court was not in error when it resolved the 

substantive issue for determination against the appellant and held 

that section 25 of the Electoral Act (Amendment) Bill was 

unconstitutional, null and void? 

Facts: 

The appellant (the National Assembly) amended the Electoral Act 2010 

(introducing a new Clause 25) which prescribed the sequence order in which the 

general elections into the offices of President and Vice President of the Federal 

Republic of Nigeria, the Governor and Deputy Governor of a State, membership of 

the Senate, the House of Representatives and the House of Assembly of each State 

of the Federation should take place. 

Before the President of the Federal Republic of Nigeria could assent to the 

Electoral Act (amendment) Bill passed by the appellant for it to become law, the 

1st respondent challenged the constitutionality of Section 25 of the Electoral Act 

(amendment) Bill. By his originating summons dated and issued out of the Federal 

High Court, Abuja on 7h March 2018, the 1s respondent sought for the 

determination of some questions viz: whether the 3d respondent is not the only 

institution or body constitutionally vested with the powers and vires to organise, 
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undertake and supervise elections to the offices of the President and Vice President 

of the Federal Republic of Nigeria, the Governor and Deputy Governor of a State, 

membership of the Senate, the House of Representatives and the House of 

Assembly of each State of the Federation, including fixing the sequence and dates 

of the elections to the said offices. 

It also sought a declaration on whether the appellant possesses the powers 

and vires to propose any Bill or pass any Bill into an Act which directs or purports 

to direct, mandates or purports to mandate, dictates to or purports to dictate to the 

3td respondent to follow a particular sequence in the organization and conduct of 

elections to the offices of President and Vice-President, Governor and Deputy-

Governor of a State, membership of the Senate, the House of Representatives and 

the House of Assembly of each State of the Federation; whether having regard to 

the clear provision of section 1(3) of the Constitution, read together with section 4 

of the same Constitution, the legislative powers vested in the appellant permit or 

empower it to make any law or pass any Bill into an Act which derogates from the 

specific and clear provisions of the Constitution, vesting in the 3td respondent the 

duties, powers and vires to organize, conduct, undertake and supervise elections to 

the offices of the President and Vice-President of the Federal Republic of Nigeria, 

the Governor and Deputy-Governor of a State, membership of the Senate, the 

House of Representatives and the House of Assembly of each State of the 

Federation? Whether acting under section 58(3) and (4) of the Constitution, has or 

discretion to assent to any Bill passed by the appellant in breach or violation of any 

provision of the constitution etc. 

Consequent upon the above issues, the 1st respondent sought amongst 

others: a declaration that the 3rd respondent body and or institution constitutionally 

vested with the only power vires and duties to organized, undertake and supervise 

elections to the offices of President and Vice President of the Federal republic of 

Nigeria, the Governor and Deputy Governor of a State membership of the Senate, 

the House of Representatives and House of Assembly of each State of the 

Federation, including fixing or assigning dates for the said elections and the 

sequence of same; a declaration that the legislative powers vested in the appellant 

by the Constitution do not empower or imbue it with the right, liberty or authority 

to pass or purport to pass any bill into Law which attempts to interfere with or 

undermine the independence of the 3rd respondent, as guaranteed by the content, 

spirit and tenor of the Constitution; an order setting aside Section 25 of the Electoral 

Amendment Act, 2018; an order of perpetual injunction restraining: 

(i) The President of the Federal Republic of Nigeria, represented by the 

2nd respondent, from assenting to the Electoral Act (Amendment) 

Bill, 2018, as passed by the appellant. 
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(ii) The appellant from passing into Law, by a two-thirds majority, or 

any majority at all, the said Bill as already passed by it. 

The appellant filed preliminary objection against the suit contending that 

the 1st respondent lacked the capacity to initiate the action and that the suit was not 

justiciable. The jurisdiction of the trial court to adjudicate on the suit was also called 

to question. 

The originating summons and the preliminary objection were heard 

together. 

The trial court gave a considered judgment on 25th April 2018 wherein the 

preliminary objection of the appellant was dismissed and on the merit the trial court 

found in favour of the 1st respondent and held that section 25 of the Electoral Act 

(Amendment) Bill, 2018, which was the section that contravened the Constitution 

was a nullity. 

The appellant was dissatisfied with the said judgment and of the appeal to the Court 

of Appeal. 

All the respondents raised preliminary objections to the hearing appeal on 

the ground that the proposal of a new Electoral Act (Amendment) Bill which did 

not contain a proposal for the Act (Amendment) of section 25 of the Electoral Act, 

2010 on sequence of election had rendered the instant appeal academic. 

 

Held (Unanimously allowing the appeal): 

1. On Procedure for passage of bill into law – 

The mode of exercising legislative power by the National 

Assembly of Nigeria and when a Bill becomes Law or Act can 

be found in section 58 of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended). By virtue of section 

58(1),(2) (3)(4) and (5) of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended), the mode of exercising 

legislative power by the National Assembly of Nigeria is as 

follows: 

(a) The power of the National Assembly to make laws shall 

be exercised by bills passed by both the Senate and the 

House of Representatives and, except as otherwise 

provided by subsection (5) of the section, assented to by 

the President. 

(b) A bill may originate in either the Senate or the House of 

Representatives and shall not become law unless it has 

been passed and, except as otherwise provided by the 

section and section 59 of the Constitution, assented to in 

accordance with the provisions of the section. 
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(c) Where a bill has been passed by the House in which it 

originated, it shall be sent to the other House, and it shall 

be presented to the President for assent; when it has been 

passed by that other House and agreement has been 

reached between the two Houses on any amendment 

made on it. 

(d) Where a bill is presented to the President for assent, he 

shall within thirty days there signify that he assents or 

that he withholds assent 

(e) Where the President withholds his assent and the Bill is 

again passed by each Ho by two-thirds majority, the Bill 

shall become law and the assent of the President shall not 

be required. 

(Pp 259-260, paras. D-A) 

 

2. On Principle governing construction of statute and duty on court to 

consider statute as a whole when interpreting statutory provisions- 

In the interpretation of the Constitution or a statute the duty of 

the court or tribunal is to consider the Constitution or the 

statute as a whole and that where the words used in the 

Constitution or a Law is clear and unambiguous they should be 

construed or interpreted literally in order to bring out 

succinctly the intendment of the Constitution or statute and the 

intention of the lawmakers. Extraneous matters must not be 

brought to bear on the words of the law being interpreted. 

[Nobis-Elendu v INEC (2015) 16 NWLR (Pt. 1485) 197; A.C. v. 

INEC (2007) 12 NWLR (Pt. 1048) 222 referred to.] (P.260, paras. 

A-F) 

 

3. On When a Bill becomes law- 

A Bill does not become a Law or Act of National Assembly until 

it is assented to by the President after it has been duly passed by 

both the Senate and House of Representatives in accordance 

with section 58(1)(2)(3) and (4) of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended). A Bill will not 

crystallize into Law or an Act of the National Assembly if the 

President of the Federal Republic of Nigeria withholds his 

assent pursuant to section 58(4) of the 1999 Constitution. 

However, where the President of the Federal Republic of 

Nigeria withholds his assent, he can be overridden by the 
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National Assembly if the bill is again passed by each House by 

two-thirds majority and the bill shall become Law and the 

assent of the President shall not be required in the circumstance. 

[Ogboru v. Uduaghan (2011) 17 NWLR (Pt. 1277) 727; A.-G. 

Bendel State v. A.-G., Fed. (1982) 3 NCLR1 referred to.] (Pp. 260-

263, paras. F-G) 

 

4. On Whether court can declare a Bill mull and void – 

A court has no jurisdiction to declare a Bill still undergoing 

legislative process or rites of passage into law null and void 

because it is not yet a law. A bill is incapable of being tagged as 

contravening section 13) of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended) for reason that it is not 

yet a Law or an Act of National Assembly. The validity of a Law 

or an Act of National Assembly can only be questioned in a court 

of law on the ground that it violates section 1(3) of the 1999 

Constitution or any other section of the 1999 Constitution for 

that matter. The onus will then be on the challenger to establish 

or prove that the impugned Law or Act was enacted by the 

National Assembly in breach of the provision (s) of the 

Constitution and not otherwise. In the instant case, the trial 

court was under the impression or mistaken belief that the 

Electoral Act (Amendment) Bill, 2018 particularly section 25 

thereof as proposed had been passed into Law or an Act of the 

National Assembly. The rights of the 1st respondent to sue or 

complain about the Electoral Act (Amendment) Bill, 2018 had 

not crystallized. The initiation or commencement of the suit was 

precipitated by the 1st respondent as it was premature. It was an 

action designed to obstruct the legitimate powers of the National 

Assembly to make laws or pass a bill into law or Act. The action 

was not justiciable and it disclosed no reasonable cause of 

action. The 1st respondent's action was capable of undermining 

the doctrine of separation of powers contained in sections 4, 5 

and 6 of the 1999 Constitution. It smacked of an abuse of court 

process. It was nipped in the bud. (Pp 263-264 paras. H-C; 263, 

paras. E-G) 

 

5. On Attitude of courts to exercise of legislative powers of National 

Assembly in passing a bill into law - 



 Nigerian Weekly Law Reports 29 December 2021 

 

The courts in Nigeria will not indulge in the ha of restraining the 

legislative powers or function of National Assembly from 

passing a bill into or Act otherwise the court may be unwittingly 

undermining the doctrine of Separation of Power as entrenched 

in the Constitution of the Federal Republic of Nigeria, 1999 (as 

amended). However the courts have the jurisdiction and the 

powers to strike down any Law or Act of National Assembly or 

any section of any such Act or Law where it is shown or proved 

to have transgressed any section of the Constitution. [A.-G., Abia 

State v. A.-G., Fed (2006) 16 NWLR (Pt. 1005) 265 referred to.] 

(Pp. 264-265, paras. C-A) 

 

6. On When legislative function of National Assembly over a Bill 

becomes completed – 

The legislative function of the National Assembly over a Bill is 

completed only upon assent to it by the President vide section 

58(4) of the Constitution of the Federal Republic of Nigeria, 

1999 (as amended). The Bill will not transform into a law unless 

it is assented to by the President. The provision of section 58(4) 

of the Constitution gives the President the option to assent to the 

Bill as passed or to withhold his assent. In either case, the Bill 

becomes an Act where assented to, and it remains a Bill, where 

assent is withheld by the President. Where assent is withheld by 

the President, the Bill will be sent back to the National Assembly 

which would have the opportunity to override the President's 

withholding of his assent, under section 58(5) off the 

Constitution to pass the Bill into Law. Where the National 

Assembly decides not to exercise the option of still passing the 

Bill into Law then the Bill remains a mere document. In the 

instant case, the document exhibit 1 annexed or exhibited to the 

1st respondent's affidavit in support of his originating summons 

remained a Bill and it was inchoate as it had not become law, 

Therefore, at the time the 1st respondent commenced the instant 

action, the National Assembly had not concluded its legislative 

duty as far as the passage of the Electoral Act (Amendment) Bill 

(2018) was concerned. (P 266, paras. paras. D-H) 

 

7. On Legislative powers of the Federal and State Governments under 

the 1999 Constitution and why court should not exercise its power 

of judicial review before a bill becomes law - 
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The Legislative powers of the Federal Government is vested in 

the National Assembly by section 4(1) of the Constitution of the 

Federal Republic of Nigeria, 1999 (as amended)and the 

legislative powers of a State is vested on the House of Assembly 

by section 4(6) of the Constitution of the Federal Republic of 

Nigeria, 1999 (as amended). The Constitution does not provide 

that the courts shall share this power with the legislature. 

Section 4(8) by giving the court the power of judicial review of 

the exercise of legislative power by the legislature does not 

intend that this judicial review jurisdiction should be exercised 

at the embryonic stage of the law making process before the 

process becomes law. To wallow this would result in the courts 

dictating the course of the legislative process and the legislative 

decisions to the legislature. This will erode the freedom, 

independence and sovereignty of the legislature and violate the 

principle of separation of power entrenched by sections 4, 5 and 

6 of the Constitution of the Federal Republic of Nigeria, 1999 as 

amended. The primary duty of the legislature, which is to 

legislate, would be bogged down and frustrated by pre-emptive 

litigations with the result ye that the making of most laws would 

have to await the determination of the litigations challenging the 

process of making those laws. This can disable the legislative 

arm of government; endanger rule of law and the governance of 

the country. [A-G, Bendel State v House of Assembly, Bendel State 

B/166/82 delivered on 9/7/82 (unreported) referred to.] (P 267, 

paras. A-E) 

 

8. On Status and effect of a bill - 

An exercise of legislative power by means of a Bill that has not 

resulted or culminated in the existence of a law does not have 

the bin ding effect of a law and cannot have the legal effect of a 

law. Since it has no legal effect, it cannot create any rights or 

obligations and therefore cannot give rise to a cause of action or 

a justiciable cause. The courts deal with issues of legal 

consequences involving rights and obligations and not sterile 

issues that cannot be justiciable. In the instant case, the 1st 

respondent's action at the trial court was not justiciable. [A-G., 

Bendel State v. House of Assembly, Bendel State B/166/82 

delivered on 9/7/82 referred to.] (P 269, paras. E-F) 

. 
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9. On Difference between an Act and a Bill- 

“An Act”, by section 2(1) of the Interpretation Act, is passed 

when the President assents to the Bill for the Act or when it is 

passed by two-thirds of the members of the National Assembly 

by virtue of section 58(5) of the 1999 Constitution where the 

President withholds his assent. The Act will be in force by virtue 

of the enactments and it must have been duly signed by the 

President or overridden by the National Assembly before it 

becomes law and in force. Before the enactment, it is only a Bill 

without force as it cannot be acted upon in the sense of obedience 

to it or enforcing it. Therefore, contrary to the submissions of 

the respondents, there is a definite difference between an Act or 

Law and a Bill. Whilst the former has force and life, the latter is 

virtually a proposal without any force or life at all. It is still a 

baby in the womb and may be delivered alive or as still-born. In 

the instant case, it was a Bill passed by the National Assembly 

which was challenged by the 1st respondent at the trial court, 

and the appellant objected as it was a premature action and not 

justiciable. In the premise, the trial court had no jurisdiction to 

try the suit as it was premature and non-justiciable. [A-G., 

Bendel State v. A.-G., Fed. (1982) 3 NCLR 1; A.-G. Abia State v. 

A.-G., Fed. (2006) 16 NWLR (Pt. 1005) 265 distinguished.] (Pp. 

292, paras. A-D; 293, paras. C-F) 

 

10. On Power of court to judicially review the constitutionality of Acts 

of the National Assembly and Laws of States Houses of Assembly- 

Courts of law in Nigeria have the jurisdiction to judicially 

review the exercise of legislative powers by the National 

Assembly or by a House of Assembly by virtuce of section 4(8) 

of the Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) which provides that save as otherwise provided by the 

Constitution, the exercise of legislative powers by the National 

Assembly or by a House of Assembly- shall be subject to the 

jurisdiction of courts of law and of judicial tribunals established 

by law; and accordingly, the National Assembly or a House of 

Assembly shall not enact any law that ousts or purports to oust 

the jurisdiction of a court of law or of a judicial tribunal 

established by Law. Thus, by this provision, the court can 

judicially review the constitutionality of Acts of the National 
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Assembly and Laws of the House of Assembly. (P 253, paras. D-

G) 

 

11. On Duty on court to respect independence of the legislature in 

exercise of its legislative powers and lo ensure the legislature 

complies with constitutional requirements in the conduct of its 

internal affairs - 

The general principle of constitutional law is that one of the 

consequences of the separation of powers, which we adopted in 

our Constitution that the court would respect the independence 

of the legislature in the exercise of its legislative powers and 

would refrain from pronouncing determining the validity of the 

internal proceedings of the legislature or the mode of exercising 

its legislative powers. By virtue ot the provisions of section 4(8) 

of the Constitution of the Federal Republic of Nigeria, 1999 as 

amended, the courts of law in Nigeria have the power, and 

indeed, the duty to see to it that there is no infraction of the 

exercise of legislative power, whether substantive or procedural, 

as laid down in the relevant provisions of the Constitution. If 

there is any such infraction, the courts will declare any 

legislation passed pursuant to it unconstitutional and invalid. 

The courts ought not to entertain and must not entertain their 

jurisdiction under section 4(8) of the Constitution over the 

conduct of the internal proceedings of the National Assembly 

unless the Constitution makes provisions to that effect. 

However, if the Constitution makes provisions as to how the 

legislature should conduct its internal affairs or as to the mode 

of exercising its legislative powers, then the court is duty bound 

to exercise its jurisdiction to ensure that the legislature comply 

with the constitutional requirements. [A.-G., Bendel State v A.-

G., Fed (1982) 3 NCLR 1 referred to.] (Pp. 255-256, paras. B-C) 

 

12. On When power of court to judicially review a law becomes 

exercisable - 

The legislative process begins when a Bill is introduced and first 

read in any of the two Houses of the National Assembly and ends 

when that Bill has been passed into law by those Houses and 

assented to by the President of the Federal Republic of Nigeria. 

The exercise of legislative powers by the National Assembly, 

being part of the legislative process, starts when a Bill is first 
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introduced in any of the two Houses constituting that august 

body and ends at the moment before it is assented to by the 

President. Once a bill has become enacted as law, the judicial 

review jurisdiction of the courts of law under section 4(8) of the 

Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) to review whether it was made in accordance with the 

Constitution comes alive. The fact that it has become law cannot 

prevent the exercise of that jurisdiction. [A.-G., Bendel State v 

A.-G., Fed. (1982) 3 NCLRI referred to.] (Pp. 256-257, paras. F-A) 

 

13. On When jurisdiction of court to judicially review exercise of 

legislative powers by National Assembly or House of Assembly can 

be invoked- 

The provision of section 4(8) of the Constitution of the Federal 

Republic of Nigeria, 1999, by subjecting the exercise of 

legislative powers by the National Assembly or by a House of 

Assembly to the jurisdiction of courts of law vests the courts of 

law and judicial tribunals with the jurisdiction to judicially 

review the said exercise of legislative power. Across 

jurisdictions, this jurisdiction is usually invoked after a law has 

been enacted by the legislature or parliament. By the provisions 

of section 4(8) of the 1999 Constitution it is only the exercise of 

legislative power that is the subject of the judicial review 

jurisdiction of courts of law and not the processes preparatory 

to its exercise. So it is only when there is an exercise of legislative 

power that the jurisdiction of a court ean be invoked to 

judicially review it. [A.-G., Bendel State v. A.-G., Fed. (1982) 3 

NCLR 1 referred to.] (P. 300, paras. E-G) 

Per AGIM, J.C.A. at page 300-302, paras. G-E: "The situation 

here is that the jurisdiction of a court of law has been invoked 

to judicially review the constitutionality of a bill that has not 

become law. This has given rise to the question of whether a 

Court of law can exercise the jurisdiction vested on it by S.4(8) 

of the 1999 Constitution to judicially review the internal law 

making process of the legislature by way of a Bill that have not 

greed on the answer to this question. One of the very attractive 

arguments of learned SAN for the 1st respondent is that since 

S.4(8) of the 1999 Constitution subjects the exercise of legislative 

power by the National Assembly or by the Hone of Assembly to 

the jurisdiction of courts of law, and S.58(1) of the same 
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Constitution provides that the power of the National Assembly 

to make laws shall be exercised by Bills passed by both the 

Senate and the House of Representatives and except as 

otherwise provided by subsection (5) of this section assented to 

by the president, the demarcation between a bill and Act is 

unnecessary and misleading, because the processes of initiating 

introducing a bill, discussing and deliberating on it and its 

passage by resolution are all part of the exercise of legislative 

powers and that therefore the bill can be judicially viewed by a 

court before it becomes law. Attractive as this argument may be, 

it is not valid. This is because S.58(1) described the completed 

process that has produced the law as the exercise of legislative 

power. It clearly states that the exercise consists of the passing 

of the bill by both houses of the National Assembly and its assent 

by the President or where he withholds his assent, the process 

prescribed in subsection 4 of S.58 takes place. The exact text of 

S.58(1) reads thusly - 

“The power of the National Assembly to make laws shall 

be exercised by bills passed by both the Senate and the 

House of Representatives and, except as otherwise 

provided by subsection (5) of this section, assented to by 

the President". It is obvious from the clear words of this 

provision that, legislative power is exercised when the 

law making process is complete. The passing of a bill by 

both houses of the National Assembly, before the 

President assents to it or if he withholds the assent, 

before the bill is again passed by each House by two-

thirds majority for the bill to become law cannot amount 

to an exercise of legislative power. S. 58(2) of the 1999 

Constitution emphasize subsection (1) thusly-  

“A Bill may originate in cither the Senate or the 

House of Representatives and shall not become 

law unless it has been passed and, except as 

otherwise provided by this section and section 59 

of this Constitution, assented to in accordance 

with the provisions of this section”. 

Subsections (3), (4) and (5) of S.58 state the processes that 

would together amount to a law making, thusly –  

“(3) Where a Bill has been passed by the House in 

which it originated, it shall be sent to the other 
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Houser and it shall be presented to the President 

for assent when it has been passed by that other 

House and agreement has been reached between 

the two Houses on any amendment made on it.  

(4) Where a bill is presented to the President for 

assent, he shall within thirty days thereof signify 

that he assents or that he withholds assent. 

(5) Where the President withholds his assent and the 

bill is again passed by each House by two-thirds 

majority, the bill shall become law and the 

assent”. 

Each stage of these processes provided in the above-

reproduced subsections is a process preparatory to the 

exercise of legislative power and cannot on its own 

constitute that exercise. The legislative power is 

exercised when the law is made. 

 

14. On What the Supreme Court decided in A.-G. Bendel State v A.-G. 

Federation (1982) 3 NCLR 1 -   

In the case A.-G., Bendel State v A.-G., Fed. (1982) 3 NCLR 1, 

the Supreme Court held that when the Constitution spelt out a 

procedure to be followed in passing a Bill, that procedure must 

be followed and any breach will nullify the result - the Act 

passed. That is, where an irregular procedure was adopted by 

the National Assembly in passing the Bill which was assented to 

by the President and had become law before it was challenged 

in court for being unconstitutional. It was not the Bill that was 

passed by the National Assembly which was challenged for its 

being unconstitutional, but the Act itself which was the offshoot 

of the Bill earlier passed by the National Assembly. The judicial 

intervention in that case was not against the Bill passed by the 

National Assembly, but against the Act which was assented to 

by the President. Therefore, the said authority adds more 

prosperity to the appellant's contention to the effect that the 1st 

respondent jumped the gun in seeking judicial intervention 

against section 25(1) of the Electoral Act (Amendment) Bill, 

2018 upon her perception that the said Bill is unconstitutional. 

The said Bill was inchoate and of no probative value for all 

practical purposes, until it was assented to by the president or 

on his failure to so give his assent, the appellant, the National 
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Assembly could exercise her 2/3rd veto/vote and pass the Bill 

into an Act of the National Assembly. It is from thenceforward 

that any person, who is piqued and has an axe to grind against 

that Act of the National Assembly, could access and approach 

the court in order to ventilate his grouse against it. It is at that 

stage that the court will exercise her supervisory jurisdiction 

National over the legislative function of the appellant in order to 

decipher and determine whether the passage of that Bill into an 

Act of the National Assembly was in compliance with the 1999 

Constitution of the Federal Republic of Nigeria, as amended. In 

the instant matter, the 1st respondent's action was unarguably 

intended to ambush and padlock the appellant from performing 

its constitutionally guaranteed legislative duties. The action of 

the 1 respondent was premature and consequently it was non-

justiciable. It was indeed incompetent. So the trial court had no 

jurisdiction to have entertained it. (P 294-295, paras. A-A) 

 

15. On What the Supreme Court decided in A.-G., Bendel State v. A.-G. 

Federation (1982) 3 NCLR1-   

The Supreme Court in A.-G., Bendel State v. A.-G., Fed. (1982) 3 

NCLR 1 did not decide that the processes preparatory to the 

existence of a law constitute the exercise of legislative power. 

The case decided that the court can in judicially reviewing an 

enacted law, also consider the processes preparatory to the 

enactment of the law. The subject matter of the dispute in that 

case was an Act of the National Assembly and not a bill that had 

not become law. (P. 302, paras. D-F) 

 

16. On Whether a Bill can be inconsistent with the Constitution and 

effect of allowing courts to judicially scrutinize internal processes 

of the legislature – 

Only a Law can be considered to be consistent or inconsistent 

with the Constitution. This is obvious from the provisions of 

Section 1(3) of the Constitution of the Federal Republic of 

Nigeria, 1999 which states that if any other law is inconsistent 

with the provisions of the Constitution, the Constitution shall 

prevail and that other law shall, to the extent of the 

inconsistency, be void. A Bill not being a law cannot be said to 

be inconsistent with the Constitution, as it has no legal effect. To 

allow courts to judicially scrutinize the internal processes of the 
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legislature preparatory to the exercise of its legislative power, 

before a law is made, would amount to laying siege on the a 

legislature, dictating the internal processes legislature, 

influencing its discretion and decisions thereby robbing it of its 

freedom, independence, autonomy and sovereignty. The courts 

would become inundated with preemptive litigation challenging 

every step taken by the legislature when no law has been made. 

This would render the legislature prostrate and ineffective, as 

much of its primary duties would be held down by litigations. 

This would certainly endanger the constitutional governance of 

this country and the rule of law. (Pp 304, paras. E-G; 305, paras. 

E-G) 

 

17. On Status and effect of a Bill and whether constitutionality of a bill 

justiciable -   

Until a bill becomes law, it is a mere proposal that is liable to 

changes. Being a mere proposal that has not become law, it has 

no legal effect and therefore does not create any legal status, 

right, interests and obligations. That is why its consistency or 

inconsistency with the Constitution cannot be litigated as only a 

law can be the subject of such litigation by virtue of section 1(3) 

of the Constitution of the Federal Republic of Nigeria, 1999. (P. 

305- 306, paras. G-A) 

 

18. On When an individual s right of action to challenge an action for 

non-compliance with the Constitution arises -   

Compliance with the Constitution by all persons and authorities 

is an interest that belongs to all persons in Nigeria. But this 

general interest does not confer a right of action to challenge a 

legislative or executive action that does not comply with the 

Constitution. The right of action of an individual to challenge 

such action for non-compliance with the Constitution can only 

arise if the said act or its non-compliance with the Constitution 

adversely affects the individual right or interest of a person and 

that right of action can be exercised only by the person whose 

individual right or interest is so adversely affected. It was 

obvious that the 1st respondent did not bring the instant suit to 

enforce or protect its rights or to seek the determination of any 

of its rights or obligations. The suit was brought to prevent the 

Electoral Act (Amendment) 2018 Bill from being made law on 
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the ground that Section 25 therein amounts to a takeover by the 

National Assembly of the power vested on the 3rd respondent 

(INEC) by item 15(a) of the Third Schedule to the 1999 

Constitution to organize and hold the general elections to the 

offices listed therein. The 1st respondent did not show that the 

proposed amendment affected any of its rights or interest as a 

political party in any way. [Adesanya v President, F.R.N. (1981) 2 

NCLR 358 referred to.] (P 306, paras. C-E) 

 

19. On Whether right of action to challenge constitutionality of 

executive or legislative act by person not affected extant under the 

Nigerian Constitution- 

Our practice of constitutional democracy has not developed to 

the level of making express provisions in our Constitution 

vesting locus standi or a right of action on any person in Nigeria 

to bring an action to challenge the constitutionality of any 

executive or legislative act that is not in compliance with the 

Constitution, even if his or her individual right or interest is not 

affected thereby, as you have in the Ghanaian and Gambian 

Constitutions. Our Constitution as it is has not created that 

right. (P 306, paras. F-G) 

 

20. On Need for proper parties in an action - 

An action which is not properly constituted cannot grant or 

donate jurisdiction to the court. Proper parties must be before 

the court, in order to endow the court with jurisdiction. The 

question of proper parties affects the jurisdiction of the court as 

it goes to the foundation of the suit in limine, in which case the 

court would lack jurisdiction to hear the suit. [Amuda v. Ajobo 

(1995) 7 NWLR (Pt. doe 170; Faleke v. INEC (2016) 18 NWLR (Pt. 

1543) referred to.] (Pp. 269-270, paras. G-G) 

 

21. On When non-joinder of party will not affect jurisdiction of court -    

Where the facts contained in the pleadings of the parties to an 

action are such that the matter can conveniently and effectually 

be adjudicated upon without the joinder of a third party or a 

person who may be interested in the matter, non-joinder or 

failure to join other persons will not vitiate the matter and the 

jurisdiction of the court cannot in such a situation be affected. 

The court will proceed to determine the matter on the basis of 
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the parties in the dispute before it. [Ayorinde v. Oni (2000) 3 

NWLR (Pt.649) 348; Okwu v Umeh (2016) 4 NWLR (Pt. 1501) 120 

referred to.] (Pp. 270-271, paras. G-C) 

 

22. On Whether necessary to join the President where Attorney-General of the 

Federation is a party in a matter -   

By constitutional arrangement particularly section 150 of the 

Constitution of the Federal Republic of Nigeria, 1999 as amended, the 

Attorney-General of the Federation who was 2nd respondent in the 

instant appeal made the presence of the President unnecessary since the 

Attorney-General of the Federation as the chief law officer is expected 

to institute actions where he considers necessary and also has 

constitutional role and duty to defend the Federal Government of 

Nigeria, its agencies including the President as the executive head in all 

actions before a court or tribunal. Once the Attorney-General of the 

Federation is a party in a matter affecting the Federal Government 

including the President of the Federal Republic of Nigeria there is no 

need to join the President of the Federal Republic of Nigeria. In the 

instant case, non-joinder of the president was not at all fatal to the 

competency and constitution of the suit/ action of the 1st respondent. 

[Ube v Anslem (2017) LPELR-42681; Sambo v. Bello (2017) LPELR 

43022 referred to.] (Pp. 272-273, paras. E-A) 

 

23. On Need for a private individual challenging constitutionality of 

executive or legislative action to have a personal interest -   

The duty of the court to declare on a violation of the provision 

of the Constitution arises only where there is a dispute before it 

brought by legitimate disputants who would be affected by the 

illegality complained of. The court will not allow a private 

individual to challenge the constitutionality of executive or 

legislative action unless he has a personal interest. To entitle a 

person to invoke judicial power to determine the 

constitutionality of such action, he must show that either his 

personal interest will immediately be or has been adversely 

affected by the action or that he has sustained or is in immediate 

danger of sustaining an injury to himself. In the instant case, 

since the 1s respondent did not show or even allege that its right 

or interest was affected or likely to be affected by the Electoral 

(Amendment) Act 2018 Bill, and did not bring the suit for the 

determination of its rights and obligations, the subject matter of 
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the suit is non justiciable and the trial court obviously lacked the 

jurisdiction to interfere with the law making process in the 

legislature before the process becomes law or lacks the power to 

determine how legislative power should be exercised before the 

law making process becomes law, then clearly the suit was 

frivolous, aimed at preventing the amendment of Section 25 of 

the Electoral (Amendment) Act and was therefore an abuse of 

court process as it was obviously not a genuine litigation and was 

not brought bonafide. In the circumstance, the judgment of 

Court in Suit No. FHCIABJ/CS/232/2018 delivered on 25/4/2018 

was accordingly nullified. [Adesanya v. President, F.R.N. (1981) 

2 NCLR3 358; Abubakar v. Bebeji Oil and Allied Products Ltd. 

(2007) 18 (Pt. 1066) 319 referred to. (Pp. 28I, paras 282, E-G 291, 

B-E) 

Per BULKACHUWA, P.C.A. al page 279-28 paras. H-G: 

“It is clear from the holding of the trial court reproduced 

above that it concluded that the 1st respondent had the 

locus standi to bring this suit before it because it was a 

registered political party that has been participating in 

election into various political offices in Nigeria and 

because it is, by the questions for determination arid the 

reliefs sought for in the originating summons, seeking for 

the interpretation of certain provisions of the 

Constitution. 

I fail to see how the facts that the 1st respondent is a 

registered political party which has been participating in 

elections to various political offices in Nigeria confer it 

the locus standi to sue in respect of the proposed S.25 of 

the Electoral (Amendment) Act 2018 Bill on the sequence 

of general elections. It did not show or even allege that 

the proposed sequence of elections would affect any of its 

right or interest as a political party. One of the main 

contentions in the suit is that the amendment sought to 

be introduced by the bill would erode or take away the 

power vested on the 3rdrespondent by item 15(a) of the 

Third Schedule to the 1999 Constitution to organise, hold 

and supervise elections and by S.25 of the Electoral Act, 

2010 to appoint a date for an election and amounts to a 

violation of the principle of separation of powers. But the 

3rd respondent did not file a suit to complain that it’s 
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said power is eroded or taken away the amendment. The 

1st respondent is not an agent of the 3rd respondent and 

has not shown or even alleged that it sued on behalf of 

the 5th respondent to complain on its behalf over the 

alleged planned erosion of 3rd respondent's powers in the 

Electoral (Amendment) Act 2018 Bill. Even though the 

1st respondent claimed for 9 declarations, an order 

restraining the President of the Federal Republic of 

Nigeria from assenting to the bill and the appellant from 

passing it into law and an order retting aside the bill, the 

affidavit and further affidavit in support of the 

originating summons did not depose to any facts to show 

that the proposed amendment would affect or threaten 

any right or interest of the 1st respondent. 

It is glaring from the questions for determination and the 

reliefs sought for in the originating summons that the 1st 

respondent did not bring the suit to protect its civil rights 

and obligation and did not seek for the determination of 

any of its rights and obligations.” 

 

24. On Attitude of court to academic issues -   

A court cannot competently entertain a suit that has not raised 

live and genuine issues in controversy for its determination. The 

questions raised for determination in the instant case did not 

raise any live and genuine questions for determination. Having 

held that the subject matter of the suit was non justiciable and 

not a live issue, as it was a subject matter of no legal 

consequence, the Court of Appeal held that the suit was an 

academic exercise. [Odedo v INEC (2008) 17 NWLR (Pt. 1117) 

554 referred to.] (Pp. 290-291, paras. H-B) 

 

25. On Meaning of justiciable case -   

A justiciable case or dispute must be the one properly brought 

before a court or tribunal capable of being disposed of 

judicially. Thus a plaintiff must have a cause of action which 

encapsulates the entire of circumstances giving rise to a gaily 

enforceable claim. The action or suit of the plaintiff must stem 

out of an act or conduct of a defendant culminating into a 

justiciable claim. All these must be discernible or made clear on 

the statement of claim in an action initiated vide writ of 
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summons or in an affidavit of the claimant where the action is 

commenced by originating summons, or originating motion. 

Relevant facts must be exp0sed to the court to show that the 

rights and obligations of the claimant have been jeopardized or 

in imminent danger of being seriously determined by the 

defendant as the court can only invoke its judicial powers under 

section 6 of the Federal Republic of Nigeria to adjudicate on a 

matter that is justiciable. [Ufomba v. INEC (2017) 13 NWLR (Pt. 

1582) 175; Onuoha v. Okafor (1983) 2 SCNLR 244; Uwazuruonye 

v. Gov., Imo State (2013) 8 NWLR (Pt. 1355) 28; Nigercare 

Development Co. Ltd. v Adamawa State Water Board (2008) 9 

NWLR (Pt. 1093) 498 referred to.] (Pp. 295-297, paras. G-B) 

 

26. On Meaning of cause of action -   

A cause of action is constituted by a bundle aggregate of acts 

which the law will recognize as giving the plaintiff a substantive 

right to make the claim against the relief or remedy being 

sought. Thus, the factual situation on which the plaintiff relies 

to support his claim must be recognized by the law as giving a 

rise to a substantive right capable of being claimed or enforced 

against the defendant in other words, the factual situation relied 

upon must constitute the essential ingredients of an enforceable 

right or claim. [Atiba lyalamu Savings & Loans Ltd. v. Suberu 

(2018) 13 NWLR (Pt. 1637) 387 referred to.] (P 297, paras. B-F) 

 

27. On Meaning of cause of action -   

A cause of action means:- 

(a) A cause of complaint; 

(b) A civil right or obligation fit for determination by a court 

of law; 

(c) A dispute in respect of which a court of law is entitled to 

invoke its judicial powers to determine. 

It consists of every fact which it would be necessary for the 

plaintiff to prove, if traversed, in order to support his right to 

judgment. [Afolayan v. Ogunrinde (1990) 1 NWLR (Pt. 127) 369 

referred to. (Pp. 297-298, paras. F-A) 

 

28. On Determination of whether an action discloses a reasonable 

cause of action- 
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In the determination of a reasonable cause of action, the court 

would have recourse only to the facts contained in the statement 

of claim or the affidavit in support of originating process. The 

facts therein, for the purpose of the determination, are deemed 

admitted. The facts would then be examined to ascertain if they 

would entitle the plaintiff to the remedy sought. [Afolayan v 

Ogunrinde (1990) 1 NWLR (Pt. 127) 369 referred to.] (P 298, paras. 

C-D) 

Per IGE, J.C.A. at pages 298-300, paras. C-D: 

“The National Assembly (appellant) was still in the 

legislative process of passing the Electoral (Amendment) 

Bill, 2018 into law when the 1st respondent (Accord) 

approached the lower court to restrain or stop the 

appellant from proceeding with the legislative process 

and to declare the Electoral (Amendment) Bill, 2018 null 

and void when the Bill has not been passed into law.  

This position of the 1st respondent is glaringly evident in 

the affidavit in support or the originating summons 

wherein the Chairman or respondent depose in 

paragraphs 10, 11 and 18 thereof as follows: - 

“10. The 1st defendant is a creation of the Constitution of the 

Federal Republic of Nigeria, 1999 (as amended (the 

Constitution). 

11.  The 1st defendant is also the arm of government vested, 

with the powers, to make laws - for the peace, order and 

good government of Nigeria in accordance with the 

provisions off the Constitution. 

18. I know as fact that: 

i. The 1st defend has purported to pass through its 

two Houses, the Senate and House of 

Representatives, the Electoral Act Amendment 

Bill, 2018.  

ii.  Clause 25 of the said Bill provides for the 

sequence of the 2019 General Elections as follows: 

a. National Assembly 

b. State Houses of Assembly and 

Governorship, Elections 

c. Presidential Elections. Now shown to me, 

attached hereto and marked as exhibit 1 is 

a copy of the said Bill. 
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iii.  The said Bill has been transmitted by the 

1stdefendant to the President of the Federal 

Republic of Nigeria for his assent. 

A close perusal of the above deposition read along with the 

questions for determination and all the reliefs sought by the 1st 

respondent shows that the 1st respondent's action does not 

disclose any reasonable cause of action against the appellant this 

making the suit of the 1st respondent non-justiciable. The 

legislative process sought to be restrained has not been included 

and the Bill remains inchoate. There can be no right of action 

under the Constitution to challenge the legislative powers of 

National Assembly until it passes a Bill into law as prescribed 

by section 58 of the Constitution. Section 1(3) of the Constitution 

which the 1 respondent relied upon to contend that the Electoral 

(Amendment) Bill, 2018 contravenes the 1999 Constitution as 

amended cannot avail the 1st respondent because the 

inconsistent with the Constitution or any section of the 

Constitution must be struck down. Again, section 4(8) of the 

Constitution gives jurisdiction to the courts to exercise powers 

to strike down any law or section of it that violates the 

Constitution. A Bill that is not yet passed into law in accordance 

with section 58(4) or section 58(5) of the Constitution of the 

Federal Republic of Nigeria, 1999 as amended as in this case is 

not within the purview of sections 1(3) and 4(8) of the 1999 

Constitution aforesaid. The 1st respondent's action is no doubt 

premature and not justiciable.” 

 

29. On Essence of authentication and certification of a Bill by Clerk of 

National Assembly -  

The authentication and certification done by the Clerk of the 

National Assembly pursuant to the Acts Authentication Act, 

Cap. A2, Laws of the Federation of Nigeria, 2004 is not the 

conclusion of the legislative process of passing a Bill into Law. 

The authentication by the Clerk of National Assembly is to show 

that the Bill has been passed by the two Houses of National 

Assembly so that the Bill as passed and certified by the Clerk of 

National Assembly can be transmitted to the President for 

assent in accordance with section 58(3)) of the Constitution of 

Federal Republic of Nigeria, 1999 (as amended). It is also a 

notice to the public that such a Bill has been passed and judicial 
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notice can even be taken of it under section 122(b) of Evidence 

Act, 2011. (P 266, paras. A-C) 

 

30. On Duty on party alleging that trial court did not resolve conflicts in 

an affidavit -   

It is not enough to argue that a trial court did not resolve 

conflicts in an affidavit without showing that the conflicts are 

material and that they cannot be resolved on the basis of the 

affidavits and counter affidavits alone. In the instant case, the 

learned SAN for the appellant did not point out any material 

conflict between the affidavits in support of the originating 

summons and the counter affidavits of the respondents that 

required to be resolved by the trial court. In any case, there was 

no material conflict between the two sets of affidavits that 

should have prevented the trial court from relying on them as 

they were to conclude that the 1st respondent was a registered 

political party. The argument of the appellant was therefore 

baseless and invalid. (Pp. 274-275, paras. H-B) 

 

31. On Treatment of undenied depositions in a further affidavit -  

By not denying depositions in a further affidavit, the other party 

is deemed to have admitted them as true. In the instant case, the 

appellant did not deny the depositions in the 1st respondent's 

affidavit, none of them filed a further counter affidavit to deny 

the depositions. By not denying the said depositions, the 

appellant admitted them as true. Having so admitted them, the 

trial court rightly relied on them as establishing the facts 

contained in them. Considering the admitted fact that the 1st 

respondent had been participating in previous general elections, 

that the 3rd respondent had been dealing with it as a registered 

political party and that its name was usually the first on the 

ballot papers in general elections, it was obvious that the 3rd 

respondent recognized it as a registered political party. [Adesina 

v. Commissioner, Ifon-llobu Boundary Commission (1996) 4 

NWLR (Pt. 442) 254; A.- G. Plateau State v. A.-G., Nasarawa 

State (2005) 9 NWLR (Pt. 930) 421; Okoebor v. Police Council 

(2003) 12 NWLR (Pt. 834) 444 referred to.] (P 277, paras. C-F) 

 

32. On Means of proving registration of a political party -   
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Production of an admissible copy of a political party's 

registration certificate is not the only means of proving that it is 

a registered political party. This is because such registration can 

be deemed by virtue of section 78(1), (2), (3) and (4) of the 

Electoral Act, 2010. In the instant case, considering the fact that 

the 3rd respondent had recognized it as a political party and 

allowed it to participate in the general elections, and had not 

denied that it was a registered political party, it was glaring that 

the 3rd respondent that has the constitutional and statutory 

responsibility to register the political parties that can participate 

in general elections organized by it, deemed the 1st respondent 

a registered political party, in the absence of a certificate of its 

registration as a political party issued to it by the 3rd 

respondent. (Pp. 277, paras. F-G; 278, paras. D-F) 

 

33. On Implication of INEC allowing an association to participate in 

several general elections –  

It is implicit in section 221 of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended) that an association that 

the 3 respondent, Independent National Electoral Commission 

allows to participate in several general elections till date must be 

a political party. In the circumstance, the Court of Appeal 

upheld the decision of the trial court that the 1st respondent was 

a registered political party. (P 278, paras. F-H) 

 

34.  On Principles guiding admission of fresh evidence on appeal-   

Fresh facts or evidence cannot be introduced in an appeal 

without the leave of the appellate and court first sought tor by 

motion on notice by obtained to do so. It cannot be introduced 

by means of a written letter to the appellate court. By Order 4 

rule 2 of the Court of Appeal Rule to 2016, the Court of Appeal 

shall have power to, receive further evidence on questions of 

face either by oral examination in court, by affidavit or by 

deposition taken before an examiner or commissioner as the 

court may direct, but, in the case of an appeal from a judgment 

after trial or hearing of any cause or matter on the merits such 

further evidence (other than evidence as to matters which have 

occurred after the date of the trial or hearing) shall be admitted 

except on special grounds. At the hearing of the instant appeal 

on 19th July 2018, learned Solicitor-General of the Federation 
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for the 2nd respondent informed the court that the Honourable 

Attorney-General of the Federation had written a letter to the 

court forwarding to the court a copy of the new Electoral Act 

(Amended) Bill, 2018 proposed by the appellant during the 

pendency of the appeal, which new Electoral Act Amendment) 

Bill did not contain a proposal for the amendment of Section 25 

of the Electoral Act, 2010 on sequence of election, which 

proposal in the first Electoral Act (Amendment) Bill was the 

cause of the action in Suit No. FHCIABJ/CS/232/2018. The 

letter from the Honourable Attorney-General of the Federation 

and the attached new Electoral Act (Amendment) Bill did not 

form part of the record of the instant appeal. They were facts or 

evidence that were not part of the evidence before the trial court 

and therefore were not considered by it in reaching the decision 

appealed against. Therefore, they were fresh facts or evidence 

being introduced for the first time in the appeal. The 2nd 

respondent did not apply for and obtain the leave of the Court 

of Appeal to introduce the said letter and attached bill as part 

of the records to be relied on to determine the appeal. Since no 

leave of the Court of Appeal had first been obtained to adduce 

or introduce the letter and attached bill as fresh facts or 

evidence in the appeal, the letter and attached bill were 

incompetent and were not valid for consideration in the 

determination of the instant appeal. [Omwubuariri v. Igboasoiyi 

(2011) 3 NWLR (Pt. 1234) 357; Obasi v. Owuka (1987) 3 NWLR 

(Pt. 61) 364; Imale v. Agiri (1997) 9 NWLR (Pt. 521) 526 referred 

to.] (Pp. 245, paras. A-E; 246, paras. B-F) 

 

35. On Treatment of address of counsel in an appeal on facis not 

forming part of record of appeal-   

Address of counsel in an appeal on facts or events not forming 

part of the record of appeal is not valid for consideration. In the 

instant case, the arguments of all the respondents on the basis 

that the appellant had proposed a new Electoral (Amendment) 

Act, 2018 were not valid for consideration as the said fact was 

not part of the record of the instant appeal. [Akpan v. State 

(1986) 3 NWLR (Pt. 29) 258 referred to.] (P 246, paras. G-H) 
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Appeal: 

This was an appeal against the judgment of the Federal High Court which 

dismissed the appellant's preliminary objection and found in favour of the 1st 

respondent stating that section 25 of the Electoral Act (Amendment) Bill, 2018, 

was a nullity. The Court of Appeal, in a unanimous decision, allowed the appeal. 

 

History of the Case: 

Court of Appeal: 

Division of the Court of Appeal to which brought: Court of Appeal, Abuja 

Names of Justices that sat on the appeal: Zainab Adamu Bulkachuwa, 

P.C.A. (Presided and Read the Leading Judgment); Abubakar Datti Yahaya, 

J.C.A.; Tom Shaibu Yakubu, J.C.A.; Peter Olabisi lge, J.C.A.; Emmanuel 

Akomaye Agim, J.C.A. 

Appeal No.: CA/A/485/2018 

Date of Judgment: Wednesday, 1st August 2018 

Names of Counsel: J.B. Daudu, SAN; Mallam Yusuf O Ali, SAN; E.C. 

Ukala, SAN and Chief S.T. Hon, SAN (with them, O.J. Iheko, Esq and P.B. 

Daudu, Esq.) - for the Appellant Chief Wole Olanipekun, SAN; Chief 

Lateef Fagbemi. SAN and Chief H.O. Afolabi, SAN (with them, Omosanva 

Popoola, Esq. and Akintola Makinde, Esq.) - for the 1st Respondent 

Abubakar Malami, SAN, Attorney-General of the Federation (with him, 

Dayo Akpata, Esq., Solicitor- General of the Federation; Oyin Koleosho, 

Esq., Senior State Counsel, Federal Ministry of Justice, Abuja) - for the 2nd 

Respondent 

Femi Falana, SAN (with him, Funmi Falana, Esq.; Deji 

Morakinyo, Esq. and Marshal Abubakar, Esq.) - for the 3rd Respondent 

 

High Court: 

Name of the High Court: Federal High Court, Abuja 

Name of the Judge: Mohammed, J. 

Suit No.: FHC/ABJ/CS/232/2018 

Date of Judgment: Wednesday, 25th April 2018 

 

Counsel: 

J.B. Daudu, SAN; Mallam Yusuf O. Ali, SAN; E.C. Ukala, 

SAN and Chief S.T. Hon, SAN (with them, O.J. Iheko, Esq and P.B. Daudu, 

Esq.) -for the Appellant 

Chief Wole Olanipekun, SAN; Chief Lateef Fagbemi, SAN and Chief H.O. 

Afolabi, SAN (with themn, Omosanya Popoola, Esq and Akintola Makinde, 

Esq) -for the 1stRespondent 
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Abubakar Malami, SAN, Attorney-General of the Federation with him, 

Dayo Akpata, Esq., Solicitor-General of the Federation Oyin Koleosho, 

Esq., Senior State Counsel, Federal Ministry ot Justice, Abuja) - for the 

2ndRespondent 

Femi Falana, SAN (With him, Funmi Falana, Esq.; Deji Morakinyo, Esq. 

and Marshal Abubakar, Esq.) - for the 3rd Respondent 

 

BULKACHUWA, P.C.A. (Delivering the Leading Judgment): 

The 1st respondent in this appeal had by its originating summons dated and issued 

out of the Federal High Court, Abuja on 7th March, 2018, against the appellant and 

3rd respondents as defendants sought for the determination of the following 

questions:- 

“1. Having regard to the combined provisions of sections 79, 116, 118, 

132, 153, 160(1) and 178 of the Constitution of the Federal Republic 

of Nigeria, 1999, (as amended), (the Constitution), read together 

with paragraph 15(a) of the Third Schedule to the same Constitution, 

whether the 3rd defendant is not the only institution or body 

constitutionally vested with the powers and vires to organise, 

undertake and supervise elections to the offices of the President and 

Vice President of the Federal Republic of Nigeria, the Governor and 

Deputy Governor of a State, membership of the Senate, the House 

of Representatives and the House of Assembly of each State of the 

Federation, including fixing "the sequence and dates of the elections 

to the said offices”  

2.  Considering the combined provisions of sections 79, 116, 118, 132, 

153, 160(1), 178 of the Constitution read together with paragraph 

15(a) of the Third Schedule to the same Constitution, whether the 

1st defendant possesses the powers and vires to propose any Bill or 

pass any Bill into an Act which directs or purports to direct, 

mandates or purports to mandate, dictates to or purports to dictate to 

the 3rd defendant to follow a particular sequence in the organization 

and conduct of elections to the offices of President and Vice 

President, Governor and Deputy Governor of a State, membership 

of the Senate, the House of Representatives and the House of 

Assembly of each State of the Federation 

3. Having regard to the clear provision of section 1(3) section 4 of the 

Constitution, read together with section 4 of the same Constitution, 

whether the legislative of vested in the 1st defendant permit or 

empower it to make any law or pass any Bill into an Act it derogates 

from the specific and clear provisions of the Constitution, vesting in 
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the 3rd defendant, the duties and powers and vires to organise, 

conduct, undertake and supervise elections to the offices of the 

President a Vice President of the Federal Republic of Nigeria, the 

Governor and Deputy Governor of a State, membership of the 

Senate, the House of Representatives and the House of Assembly of 

each State of the Federation? 

4.  Having regard to the combined provisions of sections 79, 116, 118, 

132, 153, 160(1) and 178 of the Constitution read together with 

paragraph 15(a) of the Third Schedule to the same Constitution, 

whether the 3rd defendant can organise, undertake and supervise the 

2019 General Elections into the offices of the President and Vice 

President of the Federal Republic of Nigeria, the Governor and 

Deputy Governor of a State, membership of the Senate, the House 

of Representatives and the House of Assembly of each State of the 

Federation, otherwise than as provided and mandated by the clear 

provisions of the Constitution? 

5. Whether, by the combined provisions of section 153(1) (f) and item 

15(a) of the Third Schedule to the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended), the order or sequence of 

holding a general election is not already prescribed such that 

election to the offices of President and Vice President should come 

first and elections to other offices should follow in the said 

prescribed order? 

6.  Whether, having regard to the exercise by the 30 defendant of its 

power and in furtherance of its function and duty to organize, 

undertake and supervise al elections to the offices of President and 

Vice President of the Federal Republic of Nigeria, the Governor and 

Deputy Governor of a State, membership of the Senate; the House 

of Representatives and the House of  Assembly of each State of the 

Federation as prescribed by sections 76(1), 116(1), 132(1), 153(1)(f) 

and 178(1) and sections 25 and 30 of the Electoral Act, 2010 and 

having come out with or announced a schedule or time table for 

2019 general election, the 1st defendant can later make a law to 

reorder or prescribe a schedule inconsistent with the schedule or 

order earlier on made by 3d defendant under legislations which were 

at the time of the exercise valid and extant? 

7.  Whether in any event the amendment to the Electoral Act 2010 

(introducing a new clause 25) just passed by the National Assembly 

which prescribes the sequence/ order in which the general elections 

to the offices of President and Vice President of the Federal 
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Republic of Nigeria, the Governor and Deputy Governor of a state, 

membership of the Senate, the House of Representatives and the 

House of Assembly of each State of the Federation should take 

place, coming as it were after the 3rd defendant had released or 

published its time table and order of election into the offices 

aforesaid can apply to 2019 General Elections? 

8. Whether, having regard to the facts that: (1) 

(i) Provisions of sections 76(2), 116 (2), 132(2) and 178(2) of 

the Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) which mandatorily prescribes the holding of 

elections to the various elective offices of Notional 

Assembly, state Houses of Assembly, President, Vice 

President, State Governors and Deputy Governors 

respectively, to be held on a date not earlier than One 

Hundred and fifty days and not later than Thirty days before 

the expiration of the term of office of the last holder of that 

office; 

(ii) The current National Assembly and various state Houses of 

Assembly were constituted on 9th of June, 2015 and their 

tenures will expire and stand dissolved on the 8th of June, 

2019: and  

(iii)   The present/current President, Vice President Governors 

and Deputy Governors of all states of the Federation (except 

Anambra. Bayelsa, Kogi, Edo, Ondo, Ekiti and Osun states) 

came into office on 29th day of May, 2015 and their tenure 

will expire on 28th day of May, 2019; 

The amendment to the Electoral Act, 2010 (introducing a new 

Clause 25) just passed by the National Assembly which prescribes 

the sequence order in which the general elections into the offices of 

President and Vice President of the Federal Republic of Nigeria, the 

Governor and Deputy Governor of a State, membership of the 

Senate, the House of Representatives and the House of Assembly of 

each State of the Federation should take place is not in conflict, or 

has not interfered or curtailed the power, right and discretion of the 

Independent National Electoral Commission (INEC) generally or in 

particular, in respect of the schedule or Sequence of 2019 General 

Election? 

9. In view of the clear and mandatory provision of section 1 (3) of the 

Constitution: 
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(i)   Whether the President of the Federal Republic of Nigeria, 

acting or purportedly acting under section 58(3) and (4) of 

the Constitution, has the power or discretion to assent to any 

Bill passed by the 1st defendant in breach or violation of any 

provision of the Constitution?; and or 

(ii) Whether the 1s defendant, acting or purportedly acting, 

under or pursuant to section 58(5) of the Constitution, has 

the power or vires to pass, into an Act, any Bill passed by it, 

which is inconsistent with the provisions of the Constitution, 

and on which the President withholds his assent? 

Consequent upon the above issues, the plaintiff seeks eleven reliefs as follows:- 

1. A declaration that the 3rd defendant is the only body and or 

institution constitutionally vested with the powers, vires and duties 

to organise, undertake and supervise actions to the offices of the 

President and Vice President of the Federal Republic of Nigeria, the 

Governor and Deputy Governor of a state, membership of the 

Senate, the House of Representatives and the House of Assembly of 

each State of the Federation, including fixing or assigning dates for 

the said elections and the sequence of same 

2. A declaration that the legislative powers vested in the 1st defendant 

by the Constitution do not empower or imbue it with the right, 

liberty or authority to pass or purport to pass any Bill into Law which 

attempts to interfere with or undermine the independence of the 3rd 

defendant, as guaranteed by the content, spirit and tenor of the 

Constitution. 

3. A declaration that the legislative powers vested in the 1st defendant 

by the Constitution do not empower or imbue it with the right, 

liberty or authority to control or dictate to the 3rd defendant, the way 

and manner it should organise, undertake and supervise elections to 

the offices of the President and Vice President of the Federal 

Republic of Nigeria, the Governor and Deputy Governor of a State, 

membership of the Senate, the House of Representatives and the 

House of Assembly of each state of the Federation, including fixing 

the sequence and dates of the elections into the said offices. 

4. A declaration that the Electoral Act Amendment Bill 2018, passed 

by the 1st defendant, particularly clause 25 thereof, which directs, 

commands and mandates the 3rd defendant to follow a particular 

sequence of election into the offices of President and Vice President 

of the Federal Republic of Nigeria, the Governor and Deputy 

Governor of a State, membership of the Senate, the House of 
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Representatives and the House of Assembly of each State of the 

Federation as provided in the said amendment, is unconstitutional, 

illegal, ultra vires, null and void, and of no effect whatsoever. 

5. A declaration that the 3rd defendant is under a duty to organise, 

undertake and supervise the 2019 General Elections into the offices 

of the President and Vice President of the Federal Republic of 

Nigeria, the Governor and Deputy, Governor of a State, membership 

of the Senate, the House of Representatives and the House of 

Assembly of each State of the Federation, including announcing the 

sequence of the elections only as dictated and mandated by the 1st 

defendant in clause 25 of the Electoral Act Amendment Bill, 2018. 

6.  A declaration that by section 153(1)(f) and item 15(a of the Third 

Schedule to the Constitution of the Federal Republic of Nigeria, 

1999 (as amended), the order or sequence of holding the general 

election is already prescribed such that election to the offices of 

President n and Vice President come first, while elections to other 

offices follow in the said prescribed order. 

7. A declaration that having regard to the exercise by 3rd defendant of 

its constitutional power(s) and in furtherance of its function and duty 

to organize, E undertake and supervise all elections to the offices of 

President and Vice President of the Federal, Republic of Nigeria, the 

Governor and Deputy Governor of a State, membership of the 

Senate, the House of Representatives and the House of Assembly of 

each State of the Federation as prescribed by sections 76 (1), 116 

(1), 132 (1), 153(1)(f) and 178(1) and sections 25 and 30 of the 

Electoral Act 2010 and having come out with or announce a 

schedule or time table for 2019 general election, the 1st defendant 

cannot subsequently G make a law to re-order or prescribe a 

sequence/schedule inconsistent with the schedule or order earlier on 

made by 3rd defendant. 

8. A declaration that the amendment to the Electoral Act, 2010 just 

passed by the National Assembly H prescribing the sequence or 

order in which elections to the office of President and Vice President 

of the Federal Republic of Nigeria, the Governor and Deputy 

Governor of a State, membership of the Senate, the House of 

Representatives and the House of Assembly of each State of the 

Federation should take place, coming as it were after the 3rd 

defendant had released or published its time table and order of 

election into the office aforesaid cannot apply to 2019 General 

Elections.  
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9. declaration that having regard to the facts that the: 

(i) Provisions of sections 76(2),. 116(2), 132(2) and 178(2) of 

the Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) which mandatorily prescribes the holding of 

elections to the various elective offices of National 

Assembly, State Houses of Assembly, President, Vice 

President, State Governors and Deputy Governors 

respectively, to be held on a date not earlier than One 

Hundred and Fifty days and not later than Thirty days before 

the expiration of the term of office of the last holder of that 

office; 

(ii) Current National Assembly and various State Houses of 

Assembly were constituted on 9th of June, 2015 and their 

tenures will expire and stand dissolved on the 8th of  June, 

2019; and 

(iii) Present/ current President, Vice President, Governors and 

Deputy Governors of all the states of the Federation (except 

Anambra, Bayelsa, Kogi, Edo, Ondo, Ekiti and Osun States) 

came into office on 29day of May, 2015 and their tenure will 

expire on 28th day of May, 2019; 

The amendment to the Electoral Act, 2010 (introducing a new 

Clause 25) just passed by the National Assembly which prescribes 

the sequence/order in which the general elections into the offices of 

President and Vice President of the Federal Republic of Nigeria, the 

Governor and Deputy Governor of a State, membership of the 

Senate, the House of Representatives and the House of Assembly of 

each State of the Federation should take place is in conflict, or has 

interfered or curtailed the power, right and discretion of the 

Independent Notional Electoral Commission (INEC) generally and 

in particular, in respect of the s or sequence of 2019 General 

Election. 

10. An order setting aside Clause 25 of the Electoral Amendment Act, 

2018. 

11. An order of perpetual injunction restraining: 

(i) The President of the Federal Republic of Nigeria, 

represented by the 2nd defendant, from assenting to the 

Electoral Act Amendment Bill, 2018, as passed by the 1st 

defendant. 
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(ii) The 1st defendant from passing into Law, by a two-thirds 

majority, or any majority at all, the said Bill as already 

passed by it.” 

It must be noted that the 1st defendant now appellant filed preliminary 

objection against the Suit contending that the 1st respondent as plaintiff lacked the 

capacity to initiate the action and that the Suit was not justiciable. The jurisdiction 

of the lower court to adjudicate on the Suit was also called to question. 

The originating summons and the preliminary objection were heard 

together. 

The learned trial Judge gave a considered judgment on 25th April, 2018 wherein the 

preliminary objection of the 1t respondent was dismissed and on the merit the lower 

court found in favour of the plaintiff now 1s respondent as follows:- 

“I am of the opinion, just as submitted by the senior counsel for the 

plaintiff that once the defendant has passed a Bill, its job is complete 

save in circumstances provided, for in section 58(5) of the 1999 

Constitution. Relying on the case of A-G. Bendel State A-G. 

Federation, supra, I am inclined to refuse to be persuaded by any 

argument to the contrary. On a different note, I observe that at the 

time the Electoral Act (Amendment) Bill, 2018 was passed by the 1 

defendant, the 3rd defendant had already issued the Time Table, and 

Schedule of Activities for the 2019 General Elections. In issuing the 

Time Table, the 3rd defendant was carrying out an executed 

function by trying to stop or reverse the decision of the 3rd defendant, 

the 1st defendant was clearly in breach of the principles of 

separation of powers embodied in sections 4, 5 and 6 of the 

Constitution. Furthermore, the 1st defendant's conduct, being a 

breach of section 1(3) of the 1999 Constitution, it follows therefore 

that section 25 of the Electoral Act (Amendment) Bill, 2018, which 

is the section that contravenes the Constitution is HEREBY 

DECLARED A NULLITY. Accordingly, I hereby resolve all the 

questions formulated in the originating summons in favour of the 

plaintiff. Consequently, I HEREBY GRANT reliefs 1 - 10. Relief 

11(ii) of the plaintiff's originating summons is also granted. however 

decline to grant 111) in the originating summons because the 

President has already refused to assent to the Bill." 

The appellant was dissatisfied with the said judgment and has by its notice 

of appeal dated the 16th day of May, 2018 and filed on 17th May, 2018 on pages 

531 - 556 of the record, appealed to this court on seventeen grounds of appeal. 
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All parties herein have filed, exchanged and adopted their respective briefs 

as follows appellant's brief, 1st respondent's brief, 2nd respondent's brief, 3d 

respondent's brief and appellant's reply brief. 

The appellant's brief raised the following issues for determination- 

1. Whether the trial Federal High Court was not in error when it 

resolved the preliminary objection wherein the issues of 

(i) the prematureness of the action,  

(ii) justiciability, 

(iii) Absence of locus standi, 

(iv) Non-joinder of necessary parties, 

(v) Non-disclosure of a reasonable cause of action etc. Were 

raised against the competence of the originating summons in 

favour of the plaintiff respondent? (Issue No.1) (Grounds 1, 

2, 3, 4, 5, 6, 7 and 8 of the notice of appeal). 

2. Whether the trial court was not in error when it resolved the 

substantive issue for determination against the appellant and held 

that section 25 of the Electoral Act (Amendment) Bill is 

unconstitutional, null and void? (issue No.2) (Grounds 9, 10, 1l, 12, 

13, 14, 15, 16 and 17 of the notice of appeal). 

The 1st respondent's brief also raised two 1ssues for determination as    

follows- 

1. Whether the lower court was not right in dismissing the preliminary 

objection of the appellant to the originating summons of the 1st 

respondent (Grounds 1, 2, 3, 4, 5, 6, 7 and 8). 

2. Having regard to the unambiguous relevant provisions of the 

Constitution, the Electoral Act, and the Interpretation Act, as well 

as the ad idem nature of judicial authorities on the subject, whether 

the lower court was not right when it declared section 25 of the 

Electoral Act (Amendment) Bill, 2018, a nullity. D (Grounds 9, 10, 

11, 12, 13, 14, 15, 16 and 17). 

The 2nd and 3rd respondents in their respective briefs adopted the two issues 

raised for determination in the appellant's brief.  

I will determine this appeal on the basis of the issues raised for- 

determination in the appellant's brief. 

Before I delve into the determination of the said issues, let me deal with a 

preliminary point that was raised by all the respondents herein, which is akin to a 

preliminary objection to this appeal. The point was first raised and argued in 

paragraph 4.57 at page 19 of the 2nd respondent's brief thus - 

“On the other hand, we again urge your Lordship to take judicial 

notice of the fact that the appellant has transmitted another version 

of the Electoral Act (Amendment) Bill to the President for assent. 
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The appellant has expunged the controversial clauses (particularly 

section 25) from the new Bill. The Bill that led to the action before 

the lower court and the instant appeal is no longer in existence. It 

has been overtaken by events. In view of the foregoing development, 

we urge your Lordships to hold that the instant appeal has become 

academic. Assuming that your Lordships find in favour of the 

appellant, reversing the judgment or the trial court would serve no 

useful purpose in view of the existence of a new Bill. It is not the 

practice or business of a court of law to grant an order that cannot 

be implemented or that will serve no legal or utilitarian value.” 

At the hearing of this appeal on 19-7-2018, learned Solicitor- 

General of the Federation for the 2nd respondent informed this court that the 

Honourable Attorney General of the Federation had written a letter to this court 

forwarding to this court a copy of the new Electoral Act (Amended) Bill 2018 

proposed by the appellant during the pendence of this appeal, which new Electoral 

Act Amendment) Bill does not contain a proposal for the amendment of S.25 of the 

Electoral Act 2010 on sequence of election, which proposal in the first Electoral 

Act (Amendment) Bill was the cause of the action in Suit No. 

FHC/AB.J/CS/232/2018. This court has seen the letter. 

All the respondents through their respective counsel argue in substance that 

the appellant by now proposing the said new Electoral Act (Amendment) Bill 

during the pendence of this appeal, has abandoned the Electoral Act (Amendment) 

Bill it previously proposed which caused the suit that has led to this appeal because 

it proposed the amendment of S.25 of the Electoral Act 2010. That the appellant, 

having abandoned the previously proposed Electoral Act (Amendment) Bill that 

caused the suit that led to this appeal against the judgment in that suit, has become 

academic as the question of the constitutionality of the proposed amendment of 

S.25 of the Electoral Act 2010, the central issue decided by the trial court and the 

central issue in this appeal has become redundant and no longer alive for a useful 

consideration and thereby rendering this appeal an academic exercise which a court 

cannot validly engage in. 

Learned SAN for the appellant argued that the letter from the Honourable 

Attorney General of the Federation and the Bill attached to it are not part of the 

record of this appeal and is not and for consideration in this appeal, that this court 

should discountenance it. Learned SAN further argued that even if the Said letter 

is countenanced and considered, the appeal is not rendered academic by the new 

Electoral (Amendment) Act Bill proposed by the appellant during the pendence of 

this appeal, because the Judgment against which this appeal is brought is still 

subsisting did in view of the issues decided therein and can be used against 

subsequent Bills of the appellant. 

Let me now determine the merit of the above arguments or all Sides. 

It is correct that the letter from the Honourable Attorney General of the 

Federation and the attached new Electoral Act (Amendment) Bill do not form part 

of the record of this appeal. They are facts or evidence that were not part of the 

evidence before the trial court and therefore were now considered by it in reaching 
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the decision appealed against here. Therefore they are fresh facts or evidence being 

introduced for the first time in this appeal. 

Fresh facts or evidence cannot be introduced in an appeal without the leave 

of the appellate court first sought for by motion on notice and obtained to do so. It 

cannot be introduced by means of a written letter to the appellate court. Order 4 

rule 2 of the Court of Appeal Rules 2016 provides that- 

“The court shall have power to receive further evidence on questions 

of fact, either by oral examination in Court, by affidavit, or by 

deposition taken before an Examiner or Commissioner as the court 

may direct, but, in the case of an appeal from a judgment after trial 

or hearing of any cause or matter on the merits no such further 

evidence (other than evidence as to matters which have occurred 

after the date of the trial or hearing) shall be admitted except on 

special grounds.” 

The 2nd respondent has not applied for and obtained the leave of this court 

to introduce the said letter and attached Bill as part of the records to be relied on to 

determine this appeal. Since no leave of this court had first been obtained to adduce 

or introduce the letter and attached Bill as fresh facts or evidence in this appeal, the 

letter and attached Bill are incompetent and are not valid for consideration in the 

determination of this appeal. See Onwubuariri & Ors. v. Igboasoiyi (2011) LPELR 

754 (SC); (2011) 3 NWLR (Pt. 1234) 357, Obasi v. Onwuka (1987) 7 SC (Pt. 1) 

233; (1987) 3 NWLR (Pt. 61) 364, Imale & Ors. v. Agiri & Ors. (1997) 9 NWLR 

(Pt. 521) 526 (CA). 

The arguments of all the respondents on the basis that the appellant has 

proposed a new Electoral (Amendment) Act 2018 are not valid for consideration as 

the said fact is not part of the record of this appeal. It is settled law that address of 

counsel in an appeal on facts or events not forming part of the record of appeal is 

not valid for consideration. See Akpan v. The State (1987) 3 SCNJ 23. 

In any case, the fact that the appellant has proposed a new Electoral Act 

(Amendment) Bill would not render this appeal academic because of the holding of 

the trial court thus – 

“I am left in no doubt that in passing the Electoral Act (Amendment) 

Bill, 2018, the 1st defendant was in clear breach of the provisions of 

paragraph 15(a) of the Third Schedule to the 1999 Constitution (as 

amended). In this regard, I find comfort in the interpretation of 

paragraph 15(a) of the Third Schedule to the Constitution given in 

the case of N.D. P v INEC (2013) 6 NWLR (Pt.1350) 392 at 419 to 

the effect that INEC (3rd defendant in this case) has the constitutional 

responsibility of organizing and conducting an election and to that 

effect it can issue time table and it can also decide when election 

will hold. Now since the 3rd defendant had already fixed the dates 

and sequence for the 2019 General Elections, it is the only body that 

can change the dates. The attempt made by the 1st defendant in 

passing exhibit 1 after the 3rd defendant had issued exhibit 2, is in 

clear and obvious breach of paragraph 15(a) of the Third Schedule 

to the 1999 Constitution of the Federal Republic of Nigeria (as 
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amended). I find the decision of the Court of Appeal in Musa v. 

INEC (2002) 11 NWLR (Pt. 778) 223 at 293 paragraph C, where 

Musdapher, JSC (as then was) held that:  

“in addition, a right conferred by the Constitution cannot be 

taken away by any other statutory provision except the 

Constitution itself and any law so made will be void to the 

extent of its inconsistency” 

Following from the above pronouncement, the power given to the 

3rd defendant in paragraph 15(a) of Third Schedule to the 

Constitution to organize and conduct elections in Nigeria including 

fixing dates of such election cannot be taken away by the 

amendment purportedly done by the 1st defendant in the Electoral 

Act (Amendment) Bill 2018”. 

This holding renders the judgment of the trial court a judgment in rem as it 

determines for all times and against the world at large, Status of the relationship of 

the legislative lower vested on the appellant by S.4(2) of the 1999 Constitution and 

Item 22 of the second Schedule to the 1999 Constitution, with the power vested on 

the 3rd respondent by Item 15(a) of the Third Schedule to the 1999 Constitution. 

Such a judgment which binds not only the parties to this case, but the world at large, 

can be used subsequently to challenge or stop the exercise by the appellant of the 

legislative power vested on it by S.4(2) and item 2 of the Second Schedule to the 

1999 Constitution which provides thus- 

“S.4(2)- The National Assembly shall have power to make laws for the 

peace, order and good government of the Federation or any part 

thereof with respect to any matter included in the Exclusive 

Legislative List set out in Part I of the Second Schedule of this 

Constitution.” 

Item 22 of Second Schedule-  

“Election to the offices of President and Vice-President or Governor 

and Deputy Governor and any other office to which a person may 

be elected under this Constitution, excluding election to a Local 

Government Councilor any office in such Council.  

So the judgment of the trial court on the status of the relationship between 

the legislative power vested on the appellant by S.4(2) of the 1999 Constitution and 

Item 22 of the Second Schedule to the 1999 Constitution and the power vested on 

the 3rd respondent by item 15(a) of the Third Schedule to the 1999 Constitution (as 

amended) would continue to have legal effect so long as it remains subsisting and 

not set aside or nullified, irrespective of the fact that the Electoral Act (Amendment) 

Bill that caused the suit in which the said judgment was rendered had been 

abandoned and a new Electoral Act (Amendment) Bill proposed by the appellant. 

Having held that this appeal is not rendered academic by the proposal of a 

new Electoral Act (Amendment) Bill, I will now proceed to determine the issues 

raised for determination in the appellant's brief. 

Let me start with issue No. 1 which asks- 

“Whether the trial Federal High Court was not in error when it 

resolved the preliminary objection wherein the issues of 
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(i) the prematureness of the action,  

(ii) justiciability, 

(iii) Absence of locus standi,  

(iv) Non-joinder of necessary parties, 

(v) Non-disclosure of a reasonable cause of action e.t.c. 

 

were raised against the competence of the originating summons in 

favour of the plaintiff/1st respondent? (Issue No.1) (Grounds 1, 2, 

3, 4, 5, 6, 7 and 8 of the notice of appeal)”. 

Issue No. I raised several sub-issues which have been argued seriatim in the 

respective briefs of the parties. I will consider them in the sequence they were 

argued by learned SAN for the appellant.  

Let me start with the question of the justiciability or non- justiciability of 

the claims in the suit. 

The part of the judgment of the trial court complained against here reads 

thus- 

“Having considered and dissected the submission of all of learned 

senior counsel on the issue of the justiciability of this suit, I am 

inclined to accept and be bound by the decision of the Supreme 

Court in the case of A.-G., Bendel State v. A.-G. Federation (supra), 

cited by both the plaintiff and the 1st defendant's counsel. In 

particular, I find the dictum of Eso, JSC at pages 96 - 97 of the 

report, relevant. His lordship stated thus: 

“If in the process of the exercise of this legislative power by 

the National Assembly; there is such a constitutional defect 

as to lead to an interpretation to the effect that a Bill was not 

passed according to law, 1hat is, it does not follow the 

procedure laid down under the Constitution for the passing 

ofa Bill, then the Bill which has passed through such 

exercise is null and void. What the President assents to, in 

exercise of his executive powers within the legislative 

process is a nullity; 

The Supreme Court in exercise of its jurisdiction under section 212, 

when there is a dispute, could adjudicate on the issue. And this 

constitutes the limitation on the sovereignty of the legislature.” 

I am therefore of the opinion that since the plaintiff is challenging 

the validity of the passage of exhibit 1, I find the above 

pronouncement relevant and accordingly hold that the plaintiff's suit 

is justiciable. 

I am fortified by the dicta of Eso, JSC at page 98, 100 and 101 of 

the case of A.-G., Bendel State v. A.-G., Federation (supra). See also 

the case of Akomolafe v. Speaker Ondo House of Assembly (supra). 

I am of the further opinion that the pronouncement of Eso, JSC in 

the A.-G., Bendel State v. A.-G., Federation's case has put to rest, 

any argument to the effect that a Bill cannot be challenged in a court 

until it has been pass into law.” 
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I have carefully read and considered the arguments of all sides concerning 

this part of the judgment of the trial court. 

It is agreed by all sides that the Electoral (Amendment) Act 2018 Bill, which 

is exhibit 1 in the affidavit in support of the originating summons that commenced 

the suit leading to this appeal has been passed by the Senate and the House of 

Representatives, the two Houses that constitute the appellant, and has been 

transmitted and presented by the appellant to the President of the Federal Republic 

of Nigeria for his assent in accordance with S. 58(1), (2) and (3) of the 1999 

Constitution, and that the Bill is still waiting for the President to signify his assent 

or the withholding of his assent in accordance with S.58(4) of the 1999 

Constitution, and has not gone through the legislative processes in S.58(4) and (5) 

of the 1999 Constitution that would make it become law, to wit, an Act of the 

National Assembly. Before the legislative processes prescribed in S. 58(4) and (5) 

of the 1999 Constitution could be completed for the said Bill to become law, the 1st 

respondent commenced the suit at the trial court challenging the legislative 

competence of the appellant to pass a Bill that would crystallize into a law that in 

its view, has the effect of interfering with or taking away the power of the 3rd 

respondent to decide the sequence or order of elections which it considers to be part 

of the power vested on it by item 15(a) of the Third Schedule to the 1999 

Constitution as amended, to organize undertake and supervise elections to the office 

of President and Vice President, Governor and the Deputy Governor of a State, the 

Senate, House of Representatives and Houses of Assembly and oy virtue of S.25 of 

the Electoral Act 2010. 

The direct cause for the action is the proposal in the 5l amend S.25 of the 

Electoral Act 2010 by replacing it with u following provision-  

“25.(1)  

Elections into the offices of the President and President, the 

Governor and Deputy Governor State, and to the membership of the 

Senate, the House of Representatives and State Houses of Assembly 

of the States of the Federation shall be held in the following order-  

(a) National Assembly Elections; 

(b) Houses of Assembly of the States and Governorship 

Elections; and 

(c) Presidential Election. 

(2) The dates for these elections shall be as appointed by the 

Commission. 

(3) Election into the offices of the Chairman and Vice Chairman and 

membership of the Area Councils of the FCT shall be held on the 

dates to be appointed by the Commission.” 

Learned SAN for the appellant argued that it is only the constitutionality of 

an Act of the National Assembly and not a Bill that can be challenged in court, that 

it is premature to sue challenging a Bill that is not yet law, that the trial court 

wrongly applied the judicial decision of A.-G., Bendel State & Ors. v. A.-G. of the 

Federation (1981) 1 All NLR 85; (1982) 3 NCLR 1; (1983) SCNLR 332 in which 

the subject of the suit was an Act and not a Bill as in this case, that a Bill that is still 

undergoing rites of passage from being a Bill to an Act cannot be the subject of 
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litigation, that it is non justiciable, that the jurisdiction of court does not extend to 

inchoate legislative processes such as Bills, motions and other internal processes of 

the legislature that have not crystallized into a Law. For these submissions, he relied 

on the judicial authorities of A.-G, Bendel State & Ors. v. A.-G. of the Federation 

(supra), Obi-Akejule & Ors. v. Delta State Govt. & Anor. (2009) 17 NWLR (Pt. 

1170) 292 at 305, Hughes and Vale Pty Ltd. v. Grair (1954) Argus LR 1094, 

Trethowan v. Peden (1930) 1 SR (NSW) 183, A.-G., Bendel State v. House of 

Assembly Bendel State (Suit No. B/166/82 9-7-82, Ex Parte Kwara State Printing 

and Publishing Corp. (National Concord, 30-6-1983 and Bakare v. LS.C.S.C 

(1992) 8 NWLR (Pt. 262) 641 at 697 and the Textual Authority of Judicial Review 

of A Bill. 

Learned SAN for the 1st respondent argued in reply that the appellant's 

argument that the court cannot inquire into the legislative process of the Legislature 

until it has become law is misconceived and alien to all settled principles of 

constitutional law, that the decision in A.-G. of Bendel State v. A.-G. of the 

Federation (supra) supports the case of the 1st respondent, that S.4(8) of the 1999 

Constitution gives the court the power to inquire into the exercise of legislative 

power and take appropriate action if Legislation has not been passed in accordance 

with the Constitution, that by virtue of S.58(1) of the 1999 Constitution, the power 

of the appellant B to make laws is exercised by Bills passed by it and assented to 

by the President, that the demarcation between a Bill and an Act is unnecessary and 

misleading, that the National Assembly had completed its legislative duty by 

passing the Bill and its Clerk authenticating it, that law making is a process and not 

an event, that a Bill must first and foremost be introduced, discussed, passed by 

both Houses of the National Assembly before it is transmitted to the President for 

assent by virtue of section 58(3) and (4) of the Constitution, that the processes of 

initiating/introducing a Bill, discussing the Bill, deliberation upon and passage of 

the Bill by resolution are all within the exercise of legislative powers, that is beyond 

argument that from the above, the court has the power to look into the exercise of 

legislative powers by the National Assembly, that when section 4(8) is read together 

with section 58(1) of the Constitution, it is manifest that the court has the 

constitutional powers to look into the propriety of actions taken by the National 

Assembly in terms of Bills. 

That where there is a breach of the legislative powers in the making or 

taking of steps on any Bill, the court has the jurisdictional competence to look at it, 

that the appellant, in purporting to distinguish A.-G., Bendel State v. A.-G., 

Federation (supra), argued that in that case, the Bill in question had been passed 

into law before its validity was challenged, that it is submitted that, such argument 

is a distinction without a difference and no precedent was laid to the effect that a 

Bill must become law before it can be challenged, that such thinking is not within 

the province of section 4(8) of the 1999 Constitution. That the appellant's 

arguments are not consistent, in that in one breadth, he argues that it is only when 

a Bill has become 

Law that it can be justiciable and in another breath, argued that procedural 

irregularity in the making of the Bill can be challenged in court before it becomes 

law. 
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For these submissions, he relied on the judicial decisions in A.-G., Bendel 

State v. A.-G., Federation & Ors. (supra), CB.N. v. Reg. Trustees of NBA 

(CA/A/202/2015 of 14-6-2017, Marbury v. Madison 1 CR (S V S) 137 (180), AI 

Gore v. Bush 531 US 98 (2000), Brandlaugh v. Gosset 12 QBD27, Keshvanada 

Bharti v Union of India (1973) 4 SEC (225), Baker v. Caw 369 US 186 at 217, A.-

G. of the Federation v. National Assembly (SC 214/2015), Ude v. Nwara (1993) 2 

NWLR (Pt. 1218) 638 at 663 and Njaba LGC v. Chigozie (2010) 16 NWLR (Pt. 

218) 166 at 188. 

The arguments of the learned SGF for the 2nd respondent is in substance, 

the same with that of the learned SAN for the 1st respondent and therefore there is 

no need restating same here. 

The learned SGF also relied on A.-G., Abia State & Ors. v. A.-G. of the Federation 

& Ors. (2006) 16 NWLR (Pt. 1005) 265 at 381 - 382. The argument of learned SAN 

for the 3rd respondent is also substantially the same with that of learned SAN for 

the 1st respondent and the learned SGF for the 2nd respondent. 

Let me now determine the merit of the above arguments of all sides. 

All sides agree that the courts of law of this country have the jurisdiction to 

judicially review the exercise of legislative power by the National Assembly or by 

a House of Assembly by virtue of S.4(8) of the 1999 Constitution which provides 

that- 

“Save as otherwise provided by this Constitution, the exercise of 

legislative powers by the National Assembly or by a House of 

Assembly shall be subject to the jurisdiction of courts of law and of 

judicial tribunals established by law; and accordingly, the National 

Assembly or a House of Assembly shall not enact any law that ousts 

or purports to oust the jurisdiction of a court of law or of a judicial 

tribunal established by Law.”  

All sides equally agree that by virtue of this power vested on courts of law 

by S.4(8) of the 1999 Constitution, they can judicially review the constitutionality 

of Acts of the National Assembly and Laws of the House of Assembly. But the 

appellant parted ways and disagreed with the respondents on the question of 

whether the judicial review jurisdiction of courts of law over the exercise of 

legislative power by the National Assembly and Houses of Assembly extends to 

the legislative processes before the Bill crystallizes into Law. 

This disagreement between the appellant and the respondent on this 

question is caused mainly by their lack of agreement on what the Supreme Court 

decided on the point in A.-G., Bendel State v. A.-G. of the Federation & Ors. 

(Supra). The appellant content that the decision supports its position that the courts 

of law have no judicial review jurisdiction over the legislative processes of 

Legislature before a Bill becomes law and that such jurisdiction exists only after 

the Bill or such other legislative processes have become law. 

The respondents on the contrary, contended that it supports their position 

that the courts of law have judicial review jurisdiction over all legislative processes 

such as a Bill before and after it has become law. Each side reproduced the part of 

the judgment of c the Supreme Court in that case that it considers favourable to its 

position. 
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I have calmly and carefully read the judgment of our very respected 

Supreme Court which is a causus celebres and h become the locus classicus on the 

jurisdiction of courts of law judicially review exercise of legislative powers in 

Nigeria. 

In applying that decision to this case, it is important to bear in mind that the 

subject matter of the constitutional dispute in that case was the Allocation of 

Revenue (Federation Account, etc.) Act of 1981, that no action or suit was filed in 

court to challenge the internal legislative processes of the National Assembly after 

it was presented by the National Assembly to the President of the Federal Republic 

of Nigeria for assent, but before the President signified that he assents or does not 

assent and before it became an Act of the National Assembly, that it was not a Bill 

that was the subject of the dispute in that case, that the question that has now 

confronted this court in this case is different from the question that was decided by 

the court in that case, that the court in that case was not called upon to determine 

whether the courts of law have the jurisdiction to review the internal law making 

processes of a legislature when they have not crystallized into law or become law 

and whether such processes that have not become law are justiciable, that the 

question the court considered in that case was whether the Allocation of Revenue 

Allocation Act 1981 was made in accordance with to procedures prescribed in the 

Constitution of the Federal Republic of Nigeria, 1979. 

Although the questions for determination in this case at different from the 

ones in the present case, the very erudite and illuminating judgment of the Supreme 

Court in that case, particularly National the concurring opinion of His Lordship of 

blessed memory, Bello, JSC (as he then was) relied on by learned SAN for the 

appellant is very instructive on the answers to these questions, which are questions 

that have arisen for determination here. Bello JSC state that- 

“I would endorse the general principle of constitutional law that one 

of the consequences of the separation of powers, which we adopted 

in our Constitution, is that the court would respect the independence 

of the legislature in the exercise of its legislative powers and would 

refrain from pronouncing or determining the validity of the internal 

proceedings of the legislature or the mode of exercising its 

legislative powers” 

Reiterating this point further, Bello, JSC also held in the celebrated case of 

Unongo v. Aku & Ors. (1983) LPELR-3422 (SC); (1983) 2 SCNLR 332 that 

“This Court had occasion to consider the scope of the first limb of 

section 4(8) of the Constitution in Attorney-General of Bendel State 

v. Attorney-General of the Federation & 22 Ors. (1982) 3 N.C.L.R 

1 at p.4 D; (1983) SCNLR 293 wherein Fatayi-Williams, CJN as he 

was then, said: 

“By virtue of the provisions of section 4(8) of the 

Constitution, the courts of law in Nigeria have the power, 

and indeed, the duty to see to it that there is no infraction of 

the exercise of legislative power whether substantive or 

procedural, as laid down in the relevant provisions of the 

Constitution. 
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If there is any such infraction, the courts will declare any 

legislation passed pursuant to 1t unconstitutional and 

invalid.’ 

I may, for the purpose of emphasis, reiterate the opinion l expressed 

in that case to the effect that the courts ought not to entertain and 

must not entertain their jurisdiction under section 4(8) over the  

conduct of the internal proceedings of the National Assembly unless 

the Constitution makes provisions to that effect. 

I said at p.46: 

“I would endorse the general principle of constitutional law 

that one of the consequences of the separation of powers, 

which we adopted our Constitution, is that the court would 

respect the independence of the legislature in the exercise of 

its legislative powers and would refrain from pronouncing or 

determining the validity of the internal proceedings of the 

legislature or the mode of exercising its legislative powers. 

However, if the Constitution makes provisions as to how the 

legislature should conduct its internal affairs or as to the 

mode of exercising its legislative powers then the court is in 

duty bound to exercise its jurisdiction to ensure that the 

legıslature comply with the constitutional requirements” 

The concurring opinions of their Lordships, restated and relied on by the 

trial court in its judgment and by the respondents in their respective briefs must be 

read and understood in the light and n context of the fact that it was an Act of the 

National Assembly that was the subject of the dispute and not a Bill that had not 

become law and therefore of no legal consequence and that the issue in that as 

whether the court can review how the Act was made. 

In the lead judgment rendered by Fatayi-Williams, CJN, he stated thus- 

“While on this point, it is pertinent to state that the exercise of 

legislative powers by the National Assembly referred to in section 

4(8) above, is not only part of the legislative process of the two 

Houses, it is also related to the mode of exercising Federal 

Legislative Power clearly set out in sections 54, 55 and 58 of the 

Constitution to which I have referred earlier. Having regard to those 

provisions, it is my view that the legislative process begins when a 

Bill is introduced o and first read in any of the two Houses of the 

National Assembly and ends when that Bill has passed into law by 

those Houses and assented to by the President of the Federal 

Republic of Nigeria. See Bribery Commissioner v. Ranasinghe 

(1965) AC 172 (PC) al H pp. 193, 195 and 197 and Gallant v. The 

King (1949) DLR 425 at p. 428. The 'exercise of Legislative power 

by the National Assembly', being part of the legislative process, 

starts when a Bill is first introduced any of the two Houses 

constituting that august body and ends at the moment before it is 

assented to by the President. Since the exercise of such powers 'shall 

be subject to the jurisdiction of courts of law and judicial 1ribunals 
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established by law, I am clearly of the view, and I do so hold, that 

this court has the jurisdiction to hear the plaintiff's claims. 

Further, at page 119, Nnamanı JSC, enthused thus: 

“Section 4(8) of our Constitution gives the court power to inquire 

into the exercise of legislative power and to take appropriate action 

if legislation has not been passed in accordance with the provisions 

of the 

Constitution, any law which seeks to preclude this inquiry is 

contrary to the provisions of the Constitution and must therefore be 

null and void. Section 1(3) of the Constitution specifically provides 

that if any other law is inconsistent with the provisions of this 

Constitution, this Constitution shall prevail and that other law shall, 

to the extent of the inconsistency, be void’. It is in this context that 

one must examine the Acts Authentication 

Act, No. 50 of 1961 which was cited to us …” 

At page 135 of the same report, Uwais, JSC (as he then was) had this to say: 

“If the court can take judicial notice of the proceedings of the 

legislature, then what stops it from using the proceedings to decide 

in accordance with section 4(8) 1979 Constitution, whether the 

exercise of legislative power by the National Assembly is ultra 

vires? The 

Acts Authentication Act 1961 seems to imply that the certificate of 

the Clerk of National Assembly, once signed by him or published in 

the gazette, puts a stop to the power of the court to make use of the 

proceedings of the National Assembly to determine the validity 

impugned. The exercise of legislative power by the National 

Assembly is attained through the proceedings in the House of the 

National Assembly. 

The 1979 Constitution has made provisions, under section 52, 54, 

55, 56, 57, 59 and 60 thereof, pertaining to the procedure to be 

followed by the House. If the propriety of the exercise of the 

legislative power through such procedure is challenged, as is in fact 

the case here, how can the court deal with the situation if it is not 

allowed to go behind the enrolled Act or the Certificate of the Clerk 

of the National Assembly? It would appear that in such an event, the 

provision of the Acts Authentication Act, 1961 which tend to render 

ineffective, the provisions of the Evidence Act, will also infringe on 

the jurisdiction of the on to supervise the exercise of legislative 

power by the National Assembly. Such provisions of the 1961 Ad 

are clearly inconsistent with the 1979 Constitution and, as was 

submitted by Mr. Ajayi, void by virtue of section 1 (3) of the 

Constitution…” 

Also, at page 137, Nnamani, JSC, enthused as follows: 

“The jurisdiction of the court to supervise the exercise of legislative 

power of the National Assembly, as p already stated, is quite clear 

under section 4(8) of the Constitution… the principle of public 
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policy cannot override the express provisions of the Constitution 

that this court should examine the making of any law by the National 

Assembly when called upon to do so. I see no uncertainty or any 

instability arising from the challenge, in court, of the validity of an 

enrolled and authenticated Act...” 

On his own part, Eso, JSC stated thus- 

“The legislature is however not singled out among F the three 

functionaries for this type of delimitation on its “sovereignty”. The 

delimitation which is in the nature of checks and balances is 

provided for under the Constitution as regards all the three 

functionaries 

In regard to the presidency, S.5 of the Constitution, which vests 

executive powers of the Federation in the President, makes the 

exercise thereof,” subject to the provisions of the Constitution” and 

this, in effect, entails the exercise of the executive powers of the 

President to be subject to section 6(6) of the Constitution. S.6(6)(b) 

thereof extends the judicial power to matters between government 

or authority and any person in Nigeria. 

The pertinent question in regards to the legislature is, what are 

those legislative power, the exercise of which is subject to the 

jurisdiction of the court or to ask in another form, where do the 

legislative powers begin and where do they end? In my view, 

legislative power begins or commences when a Bill introduced in 

either House of the National Assembly and end when the Bill dis 

submitted to the President for his assent. I hold the view that what 

the President does, in assenting to a Bill is performing executive 

powers within a legislative process.” 

Once a Bill has become enacted as law, the judicial review jurisdiction of 

the courts of law under S.4(8) of the Constitution to review whether it was made in 

accordance with the Constitution comes alive. The fact that it has become law 

cannot prevent the exercise of that jurisdiction. That is the substance of the 

concurring opinions of their Lordships of the Supreme Court restated and 

reproduced above. 

Now the mode of exercising legislative power by the National Assembly of 

Nigeria and when a Bill becomes law or Act can be found in section 58 of the 

Constitution of the Federal Republic of Nigeria, 1999 (as amended) which provides 

as follows:- 

“58.-  (1) The power of the National Assembly to make laws shall be 

exercised by Bills passed by both the Senate and the House 

of Representatives and, except as otherwise provided by 

subsection (5) of this section, assented to by the President. 

(2) A Bill may originate in either, the Senate or the House of 

Representatives and shall not become law unless it has been 

passed and, except as otherwise provided by this section and 

section 59 of this Constitution, to in accordance, with the 

provisions of this section. 
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(3) Where a Bill has been passed by the House in which it 

originated, it shall be sent to the other House, and it shall be 

presented to the President 1or assent, when it has been 

passed by that other House and agreement has been reached 

between the two Houses on any amendment made on it. 

(4) Where a Bill is presented to the President for assent, he shall 

within thirty days thereof signify that he assents or that he 

withholds assent. 

(5) Where the President withholds his assent and the Bill is 

again passed by each House by two-thirds majority. The Bill 

shall become law and the assent of the President shall not be 

required.” 

The settled position of the law is that in the interpretation of the Constitution 

or a Statute the duty of the court or tribunal is to B consider the Constitution or the 

Statute as a whole and that where the words used in the Constitution or a Law is 

clear and unambiguous they should be construed or interpreted literally in order to 

bring out succinctly the intendment of the Constitution or Statute and the intention 

of the Lawmakers. Extraneous matters must not be C brought to bear on the words 

of the law being interpreted. See:- Nobis-Elendu v. INEC & Ors. (2015) 16 NWLR 

(Pt. 1485) 197 at 223 E-G., Action Congress (AC) & Anor. v. INEC (2007) 12 

NWLR 

(Pt. 1048) 220 at 259 C- D per Katsina-Alu, JSC (later CJN Rtd. of blessed 

memory) who said: 

“It is a settled principle of interpretation that a provision of 

the Constitution or a statute should not be interpreted in 

isolation but rather in the context of the Constitution or 

statute as a whole. 

Therefore, in construing the provisions of a sect of a 

statute, the whole of the statute must be read in order to 

determine the meaning and effect of the words being 

interpreted: See Buhari & Anor. v. Obasanjo & Ors. (2005) 

13 NWLR (Pt. 941) 1 (219). But where the words of a statute 

are plain and unambiguous, interpretation is required, the 

words must be given their natural and ordinary meaning. 

It is thus beyond argument that a Bill does not become a law or Act of 

National Assembly until it is assented to by the President after it has been duly 

passed by both the Senate and House of  Representatives in accordance with 

sections 58(1)(2)(3) and (4) of the aforesaid Constitution. 

It is also certain that a Bill will not crystalize into Law or an Act of the 

National Assembly if the President of the Federal Republic of Nigeria withholds 

his assent pursuant to section 58(4) of the 1999 Constitution.  

However, where the President of the Federal Republic of Nigeria withholds 

his assent, he can be overridden by the National Assembly if the Bill is again passed 

by each House by two-thirds majority and the Bill shall become Law and thee 

assent of the President shall not be required in the circumstance. See:- Chief Great 
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Ovedje Ogboru & Anor v. Dr: Emmanuel Ewetan Uduaghan Ors. (2011) 17 NWLR 

(Pt. 1277) 727 at 757 H to 159 A - B per Onnoghen, JSC (now CJN) who said.- 

“From the document itself, i.e. the 1999 Constitution (as amended) 

the President of the Federal Republic (as of Nigeria assented to the 

Bill which brought thee amendment into life being on the 10th day 

of January, 2011 which date is not in dispute in the case, What is 

however, in dispute is whether it was on that date that the 1999 

Constitution, (as amended) came into force or became effective. 

To resolve the issue, one has to look at section 2 of the 

Interpretation Act, Cap. 192, Laws of the Federation of Nigeria, 

1990, Which provides as follows:- 

(i) An Act is passed when the President assents to the Bill for 

the Act whether or not the Act then comes into force. 

(ii) Where no other provision is made as to the time when a 

particular enactment is to come into force, it shall, subject to 

the following subsection, come into force. 

(a) In the case of an enactment contained in an Act of the 

National assembly on the day when the Act is passed.  

(b) in any other case, on the day when the enactment is 

made. 

(iii) where an enactment is expressed to come into force on a 

particular day it shall be construed as coming into force 

immediately the expiration of the previous day. 

Also relevant are the provisions of section 58(1) of the 1999 Constitution 

(original and as amended) which enacts thus:- 

“58(1)The power of the National-Assembly to make laws shall exercised by 

Bills passed by both the senate and the House of Representatives 

and except as otherwise provided by subsection (5) of this section 

assented to by the President. 

It is clear from the above constitutional provisions that any Bill 

passed by the National Assembly be assented to by Mr. President 

before it becomes an Act of the National Assembly or comes alive 

and be enforceable. 

It is also very clear that the date Mr. President signs or assents to the 

Bill is very crucial in determining when the Bill becomes an Act 

except otherwise stated in the instant case, it was the 10th day of 

January 2011. 

It is true that an Act comes into effect on the day Mr. President 

assents to the Bill though its commencement date may be deferred 

to a date in the future, which 1S not the case here, rather it is the 

contention of the appellant that the commencement date is the 29h 

day of November; 2010 as allegedly stated in the Act, which is a 

date that is prior to the President’s assent.  

I hold the view that to accept that view will result in absurdity as it 

would amount to holding that the l999 Constitution, (as amended) 

applies retrospectively which is very much frowned upon by law. See 
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Utih v. Onoyivwe (1991) 1 NWLR (Pt.166) 166. It would also be 

contrary to the provisions of the Interpretation Act and section 58(1) 

of the 1999 Constitution earlier reproduced in this 

judgment.“(Italics mine)” 

A.-G. Bendel State v. A.-G. of the Federation (1981) NSCC 12) 314 at 331; (1983) 

1 SCNLR 293; (1982) 3 NCLR 1 Fatayi-Williams, CJN of blessed memory said: 

While on this point, it is pertinent to state than “the exercise of 

legislative powers by the National Assembly” referred to in section 

4(8) above is not only part of the legislative Process of the two 

Houses, it is also related to the mode of exercising Federal 

legislative power clearly set out in sections 54 55 and 58 of the 

Constitution to which I have referred earlier. 

Having regard to those provisions, it is my view that the 

legislative process commences when a Bill is introduced and first 

read in any of the two Houses of the National Assembly and ends 

when that Bill has been passed into law by those Houses and 

assented to by the President of the Federal Republic of Nigeria. 

(See Bribery Commissioner v. Ranasingha (1965) A. C. 172 (P. C.) 

at pp. 193 195 & 197 and Gallant v. The King (1949) 2 D.L.R. 425 

at p.42 B. The “exercise of legislative powers by the National 

Assembly”, being part of the legislative process, starts when a Bill 

is first introduced in any of the two Houses constituting that august 

body and ends at the moment before it is assented to by the 

President. Since the exercise of such powers shall be subject to the 

jurisdiction of courts of law and of judicial tribunals established by 

law”, I am clearly of the view, and I do so hold, that this Court has 

jurisdiction to hear the plaintiff's claims. The provisions of our 

Constitution on the point are clear and devoid of any ambiguity.” 

And on page 335 his Lordship said:- 

“The next question is this, is the procedure followed in the passage 

of this Bill into law the one prescribed by the Constitution? The 

prescribed procedure will 8Cc be found in sections 54, 55 and 58 of 

the Constitution and may be summarized as follows. The power of 

the National Assembly to make laws shall be exercised by Bills 

passed by both the Senate and the House of Representatives subject 

to the exception provided for in subsection (5) of section 54 which 

has no relevance to the present case. If a Bill originates in either the 

Senate or the House of Representatives, t shall not become law 

unless it has been passed by both Houses and agreement has been 

reached between the two Houses on any amendment made thereto 

and thereafter assented to by the President. If the President 

withholds his assent, the Bill shall become law if it is subsequently 

passed by each House by a two-thirds majority. In the case of a 

money-Bill such as the one under consideration in the present case, 

the same procedure will apply except, according to section 55(2), 

where it...” 
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The lower court was under the impression or mistaken belief that the 

Electoral Act (Amendment) Bill 2018 particularly section 25 thereof as proposed 

had been passed into Law or an Act of the National Assembly. A court has no 

jurisdiction to declare a Bill still undergoing legislative process or rites of passage 

into law null and void because it is not yet a law. A Bill is incapable of being tagged 

as contravening section 1(3) of 1999 Constitution (as amended) for reason that it is 

not yet a Law or an Act of National Assembly. 

The validity of a Law or an Act of National Assembly can only be questioned in a 

court of law on the ground that it violate section 1(3) of the 1999 Constitution or 

any other section of 1999 Constitution for that matte 

The onus will then be on the challenger to establish or proof that the 

impugned law or Act was enacted by the National Assembly in breach of the 

provision(s) of the Constitution and not otherwise. 

The courts in this country, and this is as laid down by the apex court in the 

land will not indulge in the habit of restraining the legislative powers or functions 

of National Assembly from passing a Bill into Law or Act otherwise the court may 

be unwittingly undermining the docirine of separation of powers as entrenched in 

the Constitution of the Federal Republic of Nigeria, 1999 (as amended). See 

Attorney-General of Abia States & Ors v. Attorney- General of the Federation 

(2006) 16 NWLR (Pt. 1005) 265 at 388 C-D per Niki-Tobi, JSC of blessed memory 

who said:- 

“It is in this respect I say that the National Assembly F does not 

appear to me to be a body that will disobey Court orders. Even if all 

things were equal in the sense that the issues were alive, this court 

should have felt most reluctant to grant an injunction. It is not the 

best law to grant an injunction to restrain a legislature from 

performing its constitutional duties although it can do so ill most 

deserving circumstances of unconstitutionality. I do not think I am 

prepared to exercise the discretionary power vested in me to grant 

an injunction. This court should be very careful in granting 

injunctions against the legislature because there is the danger of 

courts below it to use it precedent. I do not want to send such a signal 

to the courts below will say no more. I will stop here on the relief of 

injunction.” 

It must however be said loud and clear that the courts in this country have 

the jurisdiction and the powers to strike down any law or Act of National Assembly 

or any section of any such Act or Law where it is shown or proved to have 

transgressed any section of the Constitution. See sections 1(3) and 4(8) of the 1999 

Constitution (as amended) which provides:-  

“1-(1)This Constitution is supreme and its provisions shall have binding 

force on all authorities and persons throughout the Federal Republic 

of Nigeria. 

(3) If any other law is inconsistent with the provisions of this 

Constitution, this Constitution shall prevail and that other law shall 

to the extent of the inconsistency be void. 
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4-(1) The legislative powers of the Federal Republic of Nigeria shall be 

vested in a National Assembly for the Legislative the Federation 

which shall consist of Senate and a House of Representatives. 

(8) Save as otherwise provided by this Constitution, the exercise of 

legislative powers by the National Assembly or by a House of 

Assembly shall be subject to the jurisdiction of courts of law and of 

judicial tribunals established by law, and accordingly, the National 

Assembly or a House of Assembly shall not enact any law, that ousts 

or purports to oust the jurisdiction of a court of law or of a judicial 

tribunal established by law.” 

See also section 6(6)(a) and (b) of the said Constitution. 

The rights of 1st respondent to sue or complain about the Electoral Act 

(Amendment) Bill 2018 has not crystalized. The initiation or commencement of 

this Suit is precipitated by the 1st respondent as it is premature. It is an action 

designed to obstruct the legitimate powers of the National Assembly to make laws 

or pass a Bill into law or Act. 

The action is not justiciable and it discloses no reasonable cause of action. 

The 1st respondent's action is capable of undermining the doctrine of Separation of 

Powers contained in sections 4, 5 and 6 of the 1999 Constitution. It has to be nipped 

in the bud. It smacks of an abuse of court process. 

I am not unmindful of the argument of the learned Senior Counsel to the 1st  

respondent who argued without prejudice to section 58(5) of the Constitution that 

the National Assembly had completed its legislative duty at the time the Clerk of 

the National Assembly authenticated the Bill. 

With considerable respect to the learned senior counsel, the authentication 

and certification done by the Clerk of the National Assembly pursuant to the Acts 

Authentication Act Cap A2 LFN 2004 cannot be the conclusion of the legislative 

process of passing a Bill into Law. The authentication by the Clerk of National 

Assembly is to show that the Bill has been passed by the two Houses of National 

Assembly so that the Bill as passed and certified by the Clerk of National Assembly 

can be transmitted to the President for assent in accordance with section 58(3) of 

the Constitution of Federal Republic of Nigeria, 1999 (as amended). 

It is also a notice to the Public that such a Bill has been passed c and Judicial 

Notice can even be taken of it under section 122(b) of Evidence Act 2011. 

I am of the firm view that the legislative function of the appellant over a 

Bill is completed only upon assent to it by the President vide section 58(4) of the 

Constitution. The Bill will not transform into a law unless it is assented to by the 

President. 

It must be noted that section 58(4) of the Constitution gives the President 

the option to assent to the Bill as passed or to withhold his assent. In either case, 

1the Bill becomes an Act where assented to, and it remains a Bill, where assent is 

withheld by the President, the Bill will be sent back to the National Assembly which 

would have the opportunity to override the President's withholding of his assent, 

under section 58(5) of the Constitution to pass the Bill into Law. Where the 

National Assembly decides not to exercise option of still passing the Bill into Law 

then the Bill remains a mere document. 
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That is the essence of section 58(5), which states that- 

“Where President withholds his assent and the Bill is again 

passed by each House by two-thirds majority the Bill shall 

become Law and the assent of the President shall not be 

required.” 

The document exhibit 1 annexed or exhibited to the plaintiffs affidavit in 

support of his originating summons remains a Bill it is inchoate as it has not become 

law. 

It is therefore my finding or decision that at the time the 1st respondent, the 

plaintiff in the lower court commenced this action, the National Assembly had not 

concluded its legislative duty as far as the passage of the Electoral (Amendment) 

Bill (2018) is Concerned. 

The Legislative power of the country is vested in the National Assembly by 

S.4(1) of the 1999 Constitution and the legislative power of a State is vested on the 

House of Assembly by S.4(6) of the 1999 Constitution. The Constitution did not 

provide that the courts shall share this power with the legislature. S.4 (8) by giving 

the court the power of judicial review of the exercise of legislative power by the 

legislature did not intend that this judicial review jurisdiction should be exercised 

at the embryonic stage of the law making process before the process becomes law. 

To allow this would result in the courts dictating the course of the legislative 

process and the legislative decisions to the legislature. This will erode the freedom, 

independence and sovereignty of the legislature and violate the principle of 

separation of power entrenched by Ss.4, 5 and 6 of the 1999 Constitution. The 

danger posed by this kind of situation is obvious. The primary duty of the 

legislature, which is to legislate, would be bogged down and frustrated by pre-

emptive litigations with the result that the making of most laws would have to await 

the determination of the litigations challenging the process of making those laws. 

This can disable the legislative arm of government; endanger the rule of law and 

the governance of the country. In Att-Gen., Bendel State v. House of Assembly, 

Bendel State, Suit No. B/166/82 of 9/7/82. 

it was held that the Bendel State High Court was clearly in error in 

declaring as ‘totally illegal’ a Bill under consideration by the State 

House of Assembly for the purpose of establishing Local 

Government Councils, and in restraining the House and all its 

servants, agents or functionaries from taking further steps in the 

process of enacting the Bill. In ex parte Kwara State Printing and 

Publishing Corp, per Kawu C.J. (National Concord, 30 June 1983. 

The Kwara State High Court made an order restraining President Shehu 

Shagari from assenting to a Bill to establish a National Advisory Council on the 

mass media through an amendment to the Electoral Act, 1982. The views expressed 

by Sandeep Suresh in the paper titled 

“Judicial Review of a Bill under Article 32: A constitutionally 

Impermissible Proposition” on positon in India, offers some 

useful guide here, It states thus-“ 

Subsequent to the passing of Bills in the parliament, several writ 

petitions were filed under Article 32 of the Constitution of India 
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challenging the constitutional validity of these bills. The substantive 

argument raised in the petitions is that these Bills violate the basic 

structure doctrine of the Constitution by diluting core principles like 

independence of judiciary separation of powers. However, on a 

prima facie analysis itself, this so-called Fourth Judges case raise a 

significant constitutional question before the SC… … 

… It is needless to state that the impugned Bills have not officially 

acquired the status of "law under Article 13. As the title of Article 

13: “Law inconsistent with or in derogation of the fundamental 

rights’ suggests, only a law in force, made by the legislative organ 

of the state can be challenged for violation of fundamental rights or 

basic structure of the Constitution (Article 13(2). Therefore, under 

Article 32, the SC can only entertain petitions against laws that can 

be called so under Article 13. The SC and High courts have not dealt 

with this question to a great extent. However, there is a momentous 

Allahabad High Court judgment that throws substantive and healthy 

legal light on subject. In Chotey Lal v. State of UP (AIR 1951 ALL 

228), a division bench of the High Court dealt with the Zamindari 

Abolition & Land Reform Bill which was challenged by way of a 

writ petition under Article 226 for violation of fundamental right 

under Article 19. The question involved in this case was whether I 

was open for the courts to interfere with the process of formulating 

an enactment. The court categorical held that “Until a Bill has 

become law, the legislative process not being complete, courts do 

not come into the picture at all”. Moreover, based on a text logical 

interpretation, the court held that as a President is also part of the 

Union legislature (Article 79), the legislative process would not be 

complete unless the President gives assent to a Bill. Hence, it is only 

after a Bill has become the land that the courts can assume 

jurisdiction become the law of the land that the courts can assume 

jurisdiction under Article 32. Interestingly, the court also concluded 

that the expression  ‘shall not make any law appearing in Article 

13(2) does not confer jurisdiction upon the 9obaconstitutional courts 

to interfere with the process of legislation making. The consequence 

of any other contrary Interpretation would have been the dilution of 

the basic principle of separation of powers within the Constitution. 

The judgment is definitely sound in terms of interpretation of the 

Constitution's text and according to the author, upholds the correct 

legal position on this issue. It is noteworthy that in Re: The Special 

Courts Bill, 1978 (AIR 1979 SC 478). the SC was consulted by the 

President under Article 143(1) of the Constitution to consider the 

question whether the Special Courts Bill, 1978 or any of its 

provisions, if enacted, would be constitutionally invalid. In this 

advisory opinion rendered by a seven-judge bench of the SC, it was 

remarked that a Bill which is being considered by the parliament and 
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is yet to receive the President's assent may undergo extensive 

changes o fundamental character before it becomes a law finally.” 

An exercise of legislative power by means of a Bill that has not resulted or 

culminated in the existence of a law does not have the binding effect of a law and 

cannot have the legal effect of a law. Since it has no legal effect, it cannot create 

any rights or obligations and therefore cannot give rise to a cause of action or a 

justiciable cause. The courts deal with issues of legal consequences involving rights 

and obligations and not sterile issues that cannot be justiciable. I am satisfied and 

hold that the 1st respondent's action at the trial court is not justiciable. 

Issue of Non-Joinder of the President 

The settled position of the law is that an action which is not properly 

constituted cannot grant or donate jurisdiction to the court. 1his court and Supreme 

Court have on numerous occasions reiterated that proper parties must be before the 

court, in order to endow the court with jurisdiction. See 

1. Yesufu Amuda 7 Ors. v. Tijani O. Ajobo 7 Ors. (1995) 7 NWLR (Pt. 

406) 170 at 182 B per Oguntade, JCA later JSC Rtd.) who said:- 

“There is however a fundamental aspect to the matter which 

affected the jurisdiction of the lower court. When proper 

parties are not before a court the court is without jurisdiction 

to adjudicate. See Onwunalu v Osademe (1971) 1 All NLR 

(Pt.1) 14. Ekpere & Ors v. Aforije & Ors. (1972) 1 All NLR 

220 and Oloriode v. Oyebi (1984) 1 SCNLR 390.” 

2. Hon. James Abiodun v. Faleke INEC & Anor (2016) 18 NWLR (Pt. 

1543) 61 at 135 per Kekere-Ekun, JSC who said: 

“On the issue of non-joinder of the All Progressives 

Congress as a party before the Tribunal, it is apposite to 

consider the factors that make a person a necessary party to 

an action. The position of the law was eruditely stated in the 

well-known case of Green v. Green (1987) 3 NWLR 

(PL.61)) 480 where this court held that it is necessary to 

make a person a party to an action so that he should be bound 

by the result. It also held that a necessary party is one who is 

not only interested in the subject matter of the proceeding 

but also one in whose absence, the proceeding could not be 

fairly dealt with. See also: Azubuike v. P.D.P (2014) 7 

NWLR (Pt.1406) 292 @ 316 E-F and 313, D-E. The 

question of proper parties has been held to affect the 

jurisdiction of the court as it goes to the foundation of the 

suit in limine, in which case the court would lack jurisdiction 

to hear the suit. See G. &T. Investment Ltd. v. witts & Bush 

Ltd. (2011) 8 NWLR (Pt. 1250)) 500 @ G 538, F-H.” 

Where the facts contained in the pleadings of the parties action are such that 

the matter can conveniently and effectually b adjudicated upon without the joinder 

of a third party or a person who may be interested in the mater, non-joinder or 

failure to join other persons will not vitiate the matter and the jurisdiction of the 
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Court and cannot in such situation be affected. The court will proceed to determine 

the mater on the basis of the parties in the dispute before it. 

In case of Ayorinde & Ors. v. Oni & Anor (2000) 3 NWLR (P'to49) 348 at 

368 thereof Karibi-Whyte JSC had this to say:- 

“The situation in the instant appeal is different from the case relied 

upon in the submission by learned counsel to the appellants, where 

a necessary party to an action, for one reason or the other was not 

joined, the non-joinder will not render the judgment a nullity. 

It is a correct proposition of law that where an action is properly 

constituted, with a plaintiff with legal capacity to bring the action, a 

defendant with capacity to defend, and a claim with cause of action 

against the defendants, and the action has satisfied all pre- 

conditions for institution the action. The fact that a necessary party 

to the action has not been joined, is not fatal to the action and will 

not render the action a nullity See Oladeinde & Anor v. Oduwole 

(1962) WNLR 41. Where the nature of the evidence before the court 

is such that the case of the parties before it can be determined in the 

absence of those not joined, it can proceed to do so. It is only in 

those cases where it will not be right and the court cannot properly 

determine the issues before it in the absence of the parties whose 

participation in the proceeding is essential for the proper, effectual 

and complete determination of the issues before it, will it be 

necessary to insist on the joinder of such necessary parties.” 

See also the recent decision of the apex court on the case of Chief Maxi 

Okwu & Anor v. Chief Victor Umeh & Anor (2016) 1 SCM 129 at 144 E-I: (2016) 

4NWLR (Pt. 1501) 120 Per Okoro, JSC who said 

“From the above provision, it is clear that non joinder of a necessary 

party in a suit is an irregularity that does not affect the competence 

or jurisdiction of the court to adjudicate on the matter before it. The 

provision allows the court to hear the matter as regards the rights 

and interest of the parties actually before the court.  

Also, that such non-joinder would not defeat the cause or matter. 

See Leonard Okoye & Ors. v. Nigerian Construction & Furniture 

Co. Ltd & Ors. (1991) 6 NWLR (Pt.199) 501, Laibru Ltd Building 

& Civil Engineering Contractors (1962) 1 All NLR 387, (1962) 2 

SCNLR 118, Union Beverages Ltd v. Pepsi Cola Int. Ltd (1994) 3 

NWLR (P.330) 1, Azuh v. UBN Plc (2014) 11 NWLR (P.1419) 580 

at 610-611, Green v Green (1987) NWLR (PL61) 480. However, 

while it is the law that no cause or matter shall be defeated by reason 

of the misjoinder or non-joinder of any party, yet, in the absence of 

a proper party Or necessary party before the court it appears an 

exercise in futility for the court to make an order or decision which 

will affect a stranger in the suit who was never heard or given an 

opportunity to defend himself. This will certainly be against the 

tenets and tenor of section 36 of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended).” 
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A lot of dusts have been raised concerning the absence of the 

President of the Federal Republic of Nigeria in this action. The learned Senior 

Counsel to the appellant vehemently contended that the presence of the president is 

necessary because he would be affected by the outcome of the action. The argument 

was anchored on the fact that the 9th question for determination and relief 11 make 

it imperative for the 1st  respondent to make the president a party to the action. 

The fact remains that by constitutional arrangement particular section 150 

of the Constitution of the Federal Republic of Nigeria 1999 (as amended), the 

Attorney General of the Federation who 2nd respondent in this appeal makes the 

presence of the president unnecessary since the Attorney General of the Federation 

as the Chief law officers is expected to institute actions where he considers 

necessary and also has constitutional role and duty to defend the Federal 

Government of Nigeria its agencies including the president as the Executive Head 

in all actions before a court or tribunal. 

This court has in recent times decided that once the Attorney General of the 

Federation is a party in a matter affecting the Federal Government including the 

President of the Federal Republic of Nigeria there is no need to join the President 

of the Federal Republic of Nigeria. See the cases of: 

1. D.R. Anthony Igwe Ube v. Mr Obe Ayobamchukwu Anslem & Ors. 

(2017) LPELR-42681 CA. 

2. Alhaji Suleiman Ibrahim Sambo v. Abubakar Bello & Ors. (2017) 

LPELR 430 22 (CA) 1 at 18-21. 

I agree with the learned senior counsel to the respondent that non-joinder of 

the President is not at all fatal to the competency and Constitution of the suit/action 

of the plaintiff now 1 respondent.  

In any event, the question for determination and the reliefs sought against 

the president was declined in the judgment given by the lower court and the lower 

court made reference to it in his judgment. The learned trial judge said: 

“I however decline to grant relief 11(1) in the originating summons 

because the president has already refused to assent to the Bill.” 

The submission and arguments canvassed on it by appellant are without 

merits. 

Let me now deal with the sub issue of locus standi. 

Learned SAN for the appellant argued this sub issue along with the issue of 

whether the 1st respondent is a registered political party. 

The part of the judgment of the trial court complained against here reads 

thus- 

On the issue of the plaintiff's locus standi to institute this action, 

I observed from the affidavit evidence proffered by the plaintiff 

that the plaintiff is a registered political party in Nigeria, which 

has since registration, been participating in elections into various 

political offices in Nigeria. See paragraph 9 of the affidavit in 

support No.1 sworn to by the Chairman of the plaintiff. See also 

the other depositions in paragraphs 19, 28, 31 and 32 and indeed 

the further affidavit of the plaintiff. From the above, I am left in 
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no doubt as to the locus standi of the plaintiff to institute this 

action. 

Beside the above facts, I noticed from the originating summons, 

particularly the questions for determination and the reliefs 

sought that the plaintiff is seeking for interpretation of certain 

provisions of the Constitution. 

To that extent, I am of the opinion that the plaintiff has the 

requisite locus standi to sue. If I am however wrong in this 

holding, I find solace in the decision of the apex court in the 

cases of Abraham Adesanya v. President Federal Republic of 

Nigeria and Fawehinmi 

v. Akilu, both supra, which are to the effect that where the 

plaintiff suit seeks the interpretation of certain provision of the 

Constitution, such a plaintiff has the requisite locus standi to 

institute the action.” 

I have carefully and calmly read the arguments of all the parties herein on 

this issue. 

Let me start with the question of whether 1st respondent is a registered 

political party. 

Learned counsel for the appellant argued that by its holding reproduced 

above, the trial court 

“wrongly proceeded to resolve the issue of the juristic 

personality of the plaintiff on the affidavit evidence of the 

plaintiff alone and without recourse to any of the legally 

acknowledged methods of resolving conflicts in affidavit 

evidence. Indeed, the learned trial Judge did not refer to the 

Supreme Court decision to which his attention was drawn to and 

by so doing, wrongly failed to adhere to, and be guided by 

binding judicial precedent duly brought to his attention to the 

effect that once the juristic personality of a corporate entity 

(including a political party) is challenged, the proper way to 

prove the existence of incorporation, we submit that the 

plaintiff's failure to produce the certificate of incorporation of 

Accord as a political party or corporate entity before the learned 

trial Judge was fatal to the entire case. 

In arriving at the conclusion reached by the trial Judge in the 

passage above, it is submitted that his lordship wrongly relied 

on irrelevant considerations such as reliance on contested 

affidavit evidence in place of certificate of registration and 

ignored relevant and necessary considerations established by 

binding judicial precedents for resolving challenge to justice 

personality of a plaintiff/1st respondent. The learned trial Judge 

applied the decisions in Abraham Adesanya v. President, 

Federal Republic of Nigeria (supra) and Fawehinmi v. Akilu 

(supra) wrongly. It is our humble submission that the learned 

trial Judge was unable to identify the plaintiff's interest in the 
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matter which 1st is higher than the interest of the entire 

populace.” 

Let me straight away state that the learned SAN for the appellant did not 

point out any material conflict between the affidavits in support of the originating 

summons and the counter affidavits of the respondents that required to be resolved 

by the trial court. It is not enough to argue that the trial court did not resolve 

conflicts in an affidavit without showing the conflicts that they are material and that 

cannot be resolved on the basis of the affidavits and counter affidavits alone. Such 

argument is baseless and invalid. 

In any case, there is no material Conflict between the two sets of affidavits 

that should have prevented the trial court from relying on them as they were to 

conclude that the 1st respondent is a registered political party. Paragraphs 1, 2, 3, 4, 

5 and 9 of the affidavit in support or the originating summons depose to wit: 

“1) I am the National Chairman of the plaintiff in this suit. 

2) I have been a member of the plaintiff since its registration in 2006. 

3) I was the Deputy National Chairman of the plaintiff in 2007, the 

National Vice Chairman (North West) in 2009, and Acting 

Chairman between 2008 to 2011. 

4) I was elected the National Chairman of the plaintiff in 2011. 

5) On Thursday 18th January, 2018, the plaintiff held a non-elective 

National Convention whereat I was re-elected as the National 

Chairman. 

9) The plaintiff is a registered political party in Nigeria, who has, since 

its registration, been participating in elections to various elective 

offices in the country.” 

Paragraph 5 of the appellant's counter affidavit depose that:  

“I observe that the plaintiff is a nonexistent legal entity as no 

political party is registered in the name of the plaintiff in Nigeria”. 

The 3rd respondent's counter affidavit did not deny the above depositions in 

the affidavit in support of the originating summons. 

It did not deny that the 1st respondent 

“is a registered political party in Nigeria who has since its 

registration been participating in elections to various elective offices 

in the country” 

The 1st respondent also filed a further affidavit in support of the originating 

summons in response to the appellant s counter affidavit. Paragraphs 5, 6, 7, 8 

therein state thus- 

“5. Further to the said counter-affidavit, I know as a fact that:  

i. The plaintiff is a registered political party in Nigeria that has 

been contesting elections into various political offices in the 

country, including the General Elections held in 2015. 

ii. Plaintiff's name, Accord, is always the first name on the 

ballot papers in all general elections. 

iii. Only registered political parties are allowed to contest 

elections in Nigeria. 
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iv. Plaintiff's Constitution is also registered with the 3rd 

defendant. 

v. All correspondence between the plaintiff and the 3rd 

defendant are addressed to the plaintiff (and vice versa), in 

the name of Accord. 

vi. All correspondence between the 1st defendant and the 

plaintiff (and vice versa) are also in the name of Accord 

vii. The Constitution of the plaintiff, as registered with the 3rd 

defendant, is also in the plaintiff's name, Accord. 

6. Now shown to me, attached hereto and respectively marked as 

exhibits 4, 5, 6, 7, 8, 9 and 10 are: 

a. A certified true copy of the plaintiff’s constitution by the 3rd 

defendant (exhibit 4). 

b. A certified true copy of the names and logos of registered 

political parties as at December, 2017, (exhibit 5) - showing 

the plaintiff's logo, acronym and name as No. 1 in the list of 

political parties in Nigeria. 

c. Letter of Invitation to a training workshop, dated 23rd March, 

2011, addressed to the plaintiff's National Chairman by the 

3d G defendant (exhibit 6). 

d. Letter dated 31st January, 2012, from the 3rd defendant to 

the National Chairman of the plaintiff on the conclusion of 

political party primaries in Cross River State (exhibit 7). 

e. Letter dated 29th October, 2014, from the plaintiff to the 3rd 

defendant, informing it of its quarterly NEC meeting of 6th 

November, 2015 (exhibit 8).  

f. Letter dated 11th July, 2011, from the Office of the President 

of the Senate to the plaintiff's National Chairman titled 

Congratulatory Message (exhibit 9). 

g. Letter dated 9th January, 2012, from the House of 

representatives, addressed to the plaintiff titled “Resignation 

from Accord” (exhibit 10). 

7. I have been attending all meetings called by the 3rd defendant with 

all political parties in Nigeria as the Chairman of Accord. 

8. Plaintiff deliberately chose the name Accord, Simpliciter, in 

recognition of its objectives and principles.” 

The appellant did not deny these depositions, none of them filed a further 

counter affidavit to deny the depositions. By not denying the said depositions, the 

appellant admitted them as true. Having so admitted them, the trial court rightly 

relied on them as establishing the facts contained in them. See: Adesina & Anor v. 

The Commissioner, Ifon-Ilobu Boundary Commission (1996) LPELR-148 (SC): 

(1996) 4 NWLR (Pt. 442) 254, 4.-G. Plateau State v. A.-G. of Nasarawa State 

(2005) 4 SC 55; (2005) 9 NWLR (Pt. 930) 421, and Okoebor v. Police Council 

(2003) 12 NWLR (Pt. 834) 444. 

Considering the admitted fact that the 1st respondent has been participating 

in previous general elections, that the 3rd respondent has been dealing with it as a 
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registered political party and that its name is usually the first on the ballot papers in 

general elections, it is obvious that the 3rd respondent recognized it as a registered 

political party. 

Production of an admissible copy of a political party’s registration 

certificate is not the only means of proving that it is a registered political party. This 

is because, such registration can be deemed by virtue of S.78(1), (2), (3) and (4) of 

the Electoral Act 2010 which provides thus-  

“78.(1)Any political association that complies with  provisions of the 

Constitution and this Act for the purposes of registration shall be 

registered as a political for party. Provided however; that such 

application registration as a political party shall be duly submitted 

to the Commission not later than 6 months before a general election. 

(2) The Commission shall on receipt of the documents in fulfilment of 

the conditions stipulated by the Constitution immediately issue the 

applicant with a Letter of Acknowledgment stating that all the 

necessary documents had been submitted to the Commission.  

(3) If the association has not fulfilled all the conditions under this 

section, the Commission shall within 30 days from the receipt of its 

application notify the Association in writing stating the reasons for 

non- registration. 

(4) Any political association that meets the conditions stipulated in the 

Constitution and this Act shall be registered by the Commission as 

a political party within 30 days from the date of receipt of the 

application and if after the 30 days such Association is not registered 

by the Commission unless the Commission informs the Association 

to the contrary it shall be deemed to have been registered.” 

Considering the fact that the 3rd respondent has been recognizing it as a 

political party and allowing it to participate in the general elections, and in this suit 

has not denied that it is registered political party, it is glaring that the 3rd respondent 

that has the constitutional and statutory responsibility to register the political parties 

that can participate in general elections organized by it, deemed the 1st respondent 

a registered political party, in the absence of a certificate of its registration as a 

political party issued to it by the 3rd respondent. 

It is implicit in S.221 of the 1999 Constitution that an association that the 

3rd respondent allows to participate in several general elections till date must be a 

political party. The said S.221 provides that  

“No association other than a political party shall canvass for votes 

for any candidate at any election or contribute to the funds of any 

political party or to the election expenses of any candidate at an 

election. 

In the light of the foregoing, I uphold the decision of the trial court that the 

1st respondent is a registered political party. 

Let me now consider the question of the locus standi of the 1st respondents. 

  

Learned SAN for the appellant argued that the trial court wrongly applied 

the Supreme Court decisions in Adesanya v. President Federal Republic of Nigeria 
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(1981) 1 All NLR (Pt. 1), (1981) 1 NCLR 236 and Akilu v. Fawehinmi (No. 2) 

(1989) 2 NWLR (Pt. 102) 122, that the proposed Electoral (Amendment) Act 2018 

Bill is a matter of interest to the generality of Nigerians and not to the 1st respondent 

and its members alone, that the 1st respondent did not disclose in the affidavits in 

support of the or1ginating Summons, its peculiar interest in the matter and how that 

has been affected, that only a person who has been to likely to be affected by a law 

as sufficient interest to challenge the law as unconstitutional. For these 

submissions, he relied on the judicial authorities of Gamobia Ors. v. Esezi II (1961) 

ANLR 608 at 613: (1961) 2 SCNLR 237 and Olawoyin v. A.-G. of Northern Nigeria 

(1961) All NLR 269; (1961) SCNLR 5. 

Learned SAN for the 1s respondent argued that in practical and 

constitutional terms, the 1st respondent’s locus standi to sue challenging the 

Electoral (Amendment) Act 2018 Bill is taken for granted since it is a registered 

political party, that as a political party that participates in elections it has locus 

standi, that the mere fact that other political parties did not sue on the matter cannot 

preclude it from doing so, that where there is a breach of the Constitution, every 

citizen of Nigeria has the locus standi to sue, challenging the breach, that courts are 

now more liberal in applying the concept of locus standi in public interest cases 

like this one. For these submissions, he relied on Amaechi v. INEC (2008) 5 NWLR 

(Pt. 1080) 227, Faleke v. INEC (2016) 18 NWLR (Pt. 1543) 61, Fawehinmi v. 

President, F.R.N. (2007) 14 NWLR (Pt. 1054) 275, Adigun v. A.-G. Oyo State 

(1987) 1 NWLR (Pt. 53) 678, Adesanya v. President (supra), Williams v. Dawodu 

(1988) 4 NWLR (Pt. 87) 189 and Shell Petroleum Dev Co. Ltd. & Ors. v. Nwawaka 

& Anor (2001) FWLR (Pt. 48) 1383 [Reported as S. P.D. C. Ltd. v. Nwawka (2003) 

6 NWOR (Pi. 815) 184]. 

The arguments of learned SGF for the 2nd respondent and learned SAN for 

the 3rd respondent are substantially the same with those of learned SAN for the 1st 

respondent and therefore do not need repeating here. 

Let me now determine the merits of the above arguments of all Nation sides. 

It is clear from the holding of the trial court reproduced above that it 

concluded that the 1st respondent had the locus standi to bring this suit before it 

because it was a registered political party that has been participating in election into 

various political offices in Nigeria and because it is, by the questions for 

determination and the reliefs sought for in the originating summons, seeking for the 

interpretation of certain provisions of the Constitution. 

I fail to see how the facts that the 1st respondent is a registered political party 

which has been participating in elections to various political offices in Nigeria 

confer it the locus standi to sue in respect of the proposed S.25 of the Electoral 

(Amendment) Act 2018 Bill on the sequence of general elections. It did not show 

or even allege that the proposed sequence of elections would affect any of its right 

or interest as a political party. One of the main contentions in the suit is that the 

amendment sought to be introduced by the Bill would erode or take away the power 

vested on the 3rd respondent by item 15(a) of the Third Schedule to the 1999 

Constitution to organize, hold and supervise elections and by S.25 of the Electoral 

Act 2010 to appoint a date for an election and amounts to a violation of the principle 

of separation of powers. But the 3rd respondent did not file a suit to complain that 
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its said power is eroded or taken away by the amendment. The 1st respondent is not 

an agent of the 3rd respondent and has not shown or even alleged that it sued on 

behalf of the respondent to complain on its behalf over the alleged planned erosion 

of 3rd respondent's powers in the Electoral (Amendment) Act 2018 Bill. Even 

though the 1st respondent claimed for 9 declarations, an order restraining the 

President of the  Federal Republic of Nigeria from assenting to the Bill and the 

appellant from passing it into law and an order setting aside the Bill, the affidavit 

and further affidavit in support of the originating summons did not depose to any 

facts to show that the proposed amendment would affect or threaten a right or 

interest of the 1st respondent. 

It is glaring from the questions for determination and the relief sought for 

in the originating summons that the 1st respondent did not bring the suit to protect 

its civil rights and obligation and did not seek for the determination of any of its 

rights and obligations. 

I agree with the submission of learned SAN for the appellant that the trial 

court wrongly applied the Supreme Court decisions in Adesanya v. The President 

and Fawehinnmi v. Akilu. In Adesanya v. the President, the plaintiff sued to assert 

a constitutional point that did not affect him personally, but which he felt compelled 

to make up to ensure that the Constitution should be followed. 

Concerning his locus standi to bring the suit, the Supreme Court 

unanimously held thus- 

Per Fatayi-Williams, CJN (delivering the lead judgment), after generally 

stating that - 

“the duty of the court to declare on a violation of the provision of 

the Constitution arises only where there is a dispute before it brought 

by legitimate disputants who would be affected by the illegality 

complained of. This is the essence of all the decisions of the English 

Courts already considered.” 

considered the need for our courts to confine the common law restrictive approach 

of applying locus standi to private interest litigations and move away from it to a 

more liberal and non restrictive application in public interest and constitutional 

litigations, retreated back to the common law restrictive approach and held that- 

“Under that Constitution, the Senate (with the House of 

Representatives) has the power to make laws in respect of certain 

specific matters. It can also make laws with respect to the 

implementation of treaties. It also has power to determine by a 

simple majority any matter, within its competence, proposed before 

it for decision. (See section 52(1). In addition, it has the power to 

confirm appointments made by Mr. President to certain bodies. 

Finally, it has the power to regulate its own procedure. (Section 56 

refers). The plaintiff/appellant admitted in his pleadings that he took 

part in the deliberations in the Senate on the issue of the 

confirmation of the appointment of the 2nd defendant/respondent. 

There was no complaint about the procedure adopted during the 

deliberations. 
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If his views had prevailed, it is doubtful whether he would have 

instituted the present proceedings in court. Because those views, 

urged by him on his fellow senators, did not prevail, he went to court 

to ask for a declaration that what the Senate did was null and void. 

Shorn of all embellishments, what the plaintiff/ appellant has gone 

to court to attack is the stand taken by his fellow senators on the 

issue. He did not approve of the confirmation of the appointment. 

Surely, these are matters that not only the appointing powers of Mr. 

President and the confirmation powers of the Senate but are of the 

very essence of the exercise of those powers. In no sense, to my I 

mind, are they matters concerning the plaintiff/ appellant’s civil 

rights and obligations as a person. They pertain to him, not as an 

individual exercising political representative) exercising his right to 

vote in the confirmation proceeding in the Senate.” 

 Per Sowemimo, JSC- 

“I have had the opportunity of reading in drafts the Judgments of my 

brethren Bello, Idigbe and Uwais. It is agreed in the three judgments 

that the appellants had no locus standi since his interest was not 

alleged to be adversely affected,” 

Per Bello, JSC (as he then was) 

“Now before giving consideration to the relevant provisions of our 

Constitution, which have been refereed to us by learned counsel, I 

would venture scan the practice of some other countries relating the 

issue of standing. It has been an established rule of practice in the 

United States of America that the court will not allow a private 

individual to challenge the constitutionality of executive or 

legislative action unless he has a personal interest. To entitle a 

person to invoke judicial power to determine the constitutionality of 

such action, he must show that either his personal interest will 

immediately be or has been adversely affected by the action or that 

he has sustained or is in immediate danger of sustaining an injury to 

himself: 

Massachusetts v. Melon (1923) 262 U.S. 447 and Tileston v. Uliman (supra). 

A general interest common to all members of the public is not a 

litigable interest to accord standing. Thus a. citizen without more, 

though a member of the Bar of the American Supreme Court, had 

no standing to 

challenge the constitutional validity of the appointment of a Justice 

of that Court made by the President of the United States of America 

and confirmed by the Senate: 

Ex parte Levitt 302 U.S. 633. On the same principle, their status did 

not give standing to congressmen to question the validity of 

executive actions: Harrington v. Schlesinger 32 S.F. 455 (1975), 

Harrington v Bush 553 Federal Reporter 2nd Series (1977) and R. 

Norian Daughtrey v. Jim Carter 584 Federal Reporter 2nd Series 

1050 (1978) which were cited by Chief Akinjide, the learned 
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Attorney of the Federation in Akinjide, the learned Attorney of the 

Federation in his brief. The decisions of the Supreme Court of India 

are in line with the general rule in the United States of America: 

Chiranjit Lal v. Union of India (1950) S. CR. 869 and Dwankadas 

v.   Sholapur Spinning Co. (1954) S. CR. 674. I wish to comment 

briefly on Gouriet & Others U.P.W. (1978) A.C. 435 and the other 

decisions of the courts in England, which learned counsel for the 

appellant and the learned Attorney-General of the Federation 

exhaustively dissected in their briefs and oral argument before us. 

The ratio in Gouriet case sums up the position under the public law 

of England. It may be summarized thus: Firstly, that only the 

Attorney- 

General can sue on behalf of the public for the purpose of preventing 

public wrongs; that although a private individual cannot do so on 

behalf of the public, he may be able to do so if he will sustain or has 

suffered injury or if he will suffer or has suffered damage as a result 

of the public wrong. Secondly the jurisdiction of the court to declare 

public rights can only, be invoked at the suit of the Attorney-General 

ex officio or ex relatione, i.e., where the Attorney-General permits a 

relator to sue in the name of the Attorney-General. 

I now proceed to examine how our former Federal Supreme 

Court dealt with the problem. In Olawoyin v. A-G NR (1961) All 

N.L.R. 269 wherein the appellant sought to declare void some of the 

provisions of the Children and Young Persons Law, 1958 of the 

former Northern Region of Nigeria on the ground that the provisions 

offended the fundamental rights provisions of the Nigeria 

(Constitution) Order in Council 1954; the Federal Supreme Court 

applied the interest and injury” tests and rejected the submission of 

learned any person was entitled to sue. In a later case, Gambioba & 

Ors. v. Ezesi (supra), the Federal Supreme Court restated their 

decision in Olawoyin’s case, though as obiter dictum, thus: 

“It is always necessary, where the plaintiff claims a 

declaration that a law is invalid, that the Court should be 

satisfied that the plaintiff's legal rights have been, or are in 

imminent danger of being, invaded in consequence of the 

law. We dealt with this point at length in Olawoyin v. 

Attorney-General Northern Region (F.S.C. 290/1960) 

(1961) All N.L.R. 269; (1961) 2 SCNLR 5, and it will be 

enough to say here that since the validity of a law is a matter 

of concern to the public at large the court has a duty to form 

its own judgment as to the plaintiff's locus standi, and should 

not assume it merely because the defendant admits it or does 

not dispute it. The plaintiff's locus standi in the present case 

has not yet been disclosed, and if he has none, his claim must 

be dismissed on that ground and it will be unnecessary to 

decide question involved in the declaration he claims.  
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Finally, I would like to make the following observations: A 

careful perusal of the problem would reveal that there is no 

jurisdiction within the common law countries where a general 

licence or a blank cheque if I may use that expression without any 

string or restriction, is given to private individual to question the 

validity of legislative or exccutive action in a court of law. It is a 

common ground in all the jurisdiction the common law countries 

that the claimant must have some justifiable interest which may be 

affected action or that he will suffer injury or damage as a result of 

the action. In most cases, the area of dispute, and 

Some time, of conflicting decisions has been whether or not on 

particular facts and situation, the claimant has sufficient interest or 

injury to accord him a hearing. 

In the final analysis, whether a claimant has sufficient justifiable 

interest or sufferance of injury or damage depends on the facts and 

circumstances of each case:  

Bengal Immunity Co. v. State of Bihar (1955) 2 S.C.R. 602; 

Forthingham v. Mellon (1925) 262 U.S. 447; for India and America 

respectively. Even in the Canadian case of Torson v. Atorney-

General of Canada (1974) 1 N.R. 21254, and the Australian case of 

McKinlay v. Commonwealth (1975) 135 C.L.R. cited by Chief 

Fawehinmi, in which liberal views on standing were expressed, the 

issue of sufficiency of interest was the foundation upon which the 

decisions in both cases were reached. 

Per Idigbe, JSC - 

the type of case or controversy which will justify the exercise by the 

court of its judicial power must be justifiable and based on bona fide 

assertion of right by the litigants (or one of them) before it. Under 

our Constitution, government is divided into three separate and 

independent sections viz: the Executive, the legislative and the 

Judiciary; and it is, I apprehend, the duty of each section to avoid 

encroachment by one on the sphere of the other; which is why I take 

the view that the circumstances in which the judicial power under 

section 6(6)(b) of the 1979 Constitution can be exercised by the 

Court for the purpose of pronouncing on the constitutional validity 

of an Act of the National of Assembly or, more particularly, any 

legislation must  be limited to those occasions in which it has 

become necessary for it (i.e. the Court) in the determination of a 

justifiable controversy or case based on bona fide of assertion of 

rights by the adverse litigants (or anyone of them) before it to make 

such a pronouncement. The court does not, in my view possess a 

general veto power over legislations by, or acts of, the National 

Assembly; its powers properly construed, are supervisory, and the 

supervisor power, in my view can only be properly exercised in 

circumstances to which I have referred above. 
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This is why the courts in countries with written Constitutions 

similar to the 1979 Constitution will not declare on the 

constitutionality of a statute-even where it is patent in a case brought 

by a plaintiff who has neither sustained an injury nor shown that he 

is in immediate danger of it by virtue of the existence of the statute 

in question (see: Massachusetts v. Mellon (1923) 262 U.S. 447. And 

so it is that where a declaration was sought by Federal employees in 

the United States of America B as to the constitutionality of the 

Hatch Act (1940) which prohibited Federal Government employees 

“to take any active part in political management” it appeared that as 

regards some plaintiffs there was neither any allegation by the 

defendants (who were members of the Civil Service Commission) 

that they had violated the Act; nor were they threatened by the 

defendants with any disciplinary action; and that they sought a 

declaration on the constitutional validity of the Act only because 

they desired to engage in acts of political management contrary to 

the provisions of the Act, the court refused to make a declaration at 

the instance of these plaintiffs. But amongst the plaintiffs there was 

one Poole, who had been charged by the Commission with 

violations of the Act and called upon E to reply to the charges and 

against a proposed order by the Commission for the removal from 

the Federal Service upon those charges. The court held that the suit 

for declaration was maintainable at Poole's instance because there 

was a justifiable controversy between him and the Commission (i.e. 

the defendants), sine alleged right to engage in political activity (i.e. 

Political management) under the 5th, 9th and 10th Amendments to 

the U.S. Constitution had been definitely threatened by the action 

proposed by the Commission See United Public Workers v. Mitchell 

(1947) 330 U.S. 75. On the same principle and on the basis of a 

similar reasoning it was held in Ashwander v. T.VA (1936) 297 U.S. 

288 at 34 fr 8 that the court will never decide the question of the 

constitutionality of a statute or act of Congress in advance of the 

necessity for its decision (i.e. the necessity for it to do so.). 

As my brother, Bello J.S.C. pointed out in the judgment just read 

by him the appellant, Abraham Adesanya, has not alleged that the 

appointment of the respondent, Justice Ovie whiskey as the 

Chairman of the Federal Electoral Commission has in any way 

affected, or that it is in any way likely to affect his right or interest, 

that is, any of his civil rights and obligations; in those circumstances 

he cannot possibly be considered as having any locus Standi to 

prosecute his claims in these proceedings which have been set out 

in the judgment just read by the learned Chief Justice of Nigeria. 

A. O. Obaseki, JSC- 

“A party who comes to court after alleging infraction of the 

Constitution does not discharge the onus of proof of keeping mute 

and alter presenting some documents leave all other elements to be 
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proved to the imagination of the judge. In my view, it was this 

situation that forced the decision that the appellant's interest was not 

breached by the non-compliance with the provision of the 

Constitution. 

Locus standi or standing to sue is an aspect of Justiciability and 

as such the problem of locus standi is urrounded by the same 

complexities and vagaries inherent in justiciability. The 

fundamental aspect of locus standi is that it focuses on the party 

seeking to get his complaint before the High Court not on the issues 

he wishes to have adjudicated. In conclusion, I will refer to two 

cases not binding on us but of strong persuasive authority. They are 

decision of the U.S. Supreme Court. The Constitution of the U.S. 

bears similarity to ours in its demands for compliance although in 

detail, the U.S. Constitution bears no similarity with the Nigerian 

Constitution. 

It is the cause of action that one has to examine to ascertain 

whether there is disclosed a locus standi or standing to sue. Thus, in 

this instant appeal one has to look at the claims before the court to 

ascertain whether the appellants' locus standi is disclosed. The 

claims are a declaration and orders of injunction. The claim for 

injunction is an adversary claim and cannot be established without 

any allegation of infraction of or trespass or threat of infraction of 

or trespass to one's civil rights being set out. The declaration of 

unconstitutionality sought has only the aim of depriving the 

respondent constitutional, legal and legitimate protection against the 

allegation of invasion of or threats of invasion of appellant's civil 

rights. 

The mere fact that an act of the executive or legislature is 

unconstitutional without any allegation of infraction of or its adverse 

effect on one's civil rights and obligations poses no question to be 

settled between the parties in court. There was on the pleadings in 

this case, no issue raised or question to be settled between the 

appellant and the respondents as to the civil rights and obligations 

of the appellant. 

I am therefore in no doubt as to the justice of the Federal Court 

of Appeal decision that he appellant has no locus standi to initiate 

these proceedings and I agree totally with the reasons for dismissing 

this appeal set out in the judgment of my learned brother, Fatayi 

C.J.N. 

I would also for the same reasons and those set out above, 

dismiss this appeal and I hereby dismiss it o0ge with costs to the 

respondents fixed at N300.00 (Three hundred Naira). 

A. Nnamani, J.S.C. –  

In endowing this court with “judicial power” the Constitution 

presupposed on historic content for that phrase and relied on 

assumption by the judiciary of authority only over issues which are 
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appropriate for disposition by Judges. The Constitution further 

explicitly indicated the limited area within which judicial action was 

to move-however far reaching the consequences of action within 

that area by extending “judicial power” only to “cases” and 

“Controversies” 

Then on the issue of the standing of the 20 Senators who were 

plaintiffs in the original suit in the State of Kansas, Justice 

Frankfurter had this to say at p. 711 and I respectfully agree with 

him. “The requisites of litigation are not satisfied when questions of 

constitutionality conveyed through the outward forms of a 

conventional court proceeding do not bear special relations to a 

particular litigant. The scope and consequences of our doctrine of 

judicial review over executive and legislative action should make us 

observe fastidiously the bounds of the litigious process within which 

we are confined. No matter how seriously infringement of the 

Constitution may be called into question, this is not the tribunal for 

its challenge except by those who have some specialized interest of 

their own to vindicate, apart from a political concern which belongs 

to all”  

See also Jenkin v. Mckeithen 89 S. Ct. 1843, 395 U.S. 41123 L. Ed 

404: Laird v. Tatum 29 S. Ct. 2318, 408 U.S.I 23. Ed2d404: 

Doremue v. Board of Education of Borough of Hawthorne 72 S. Ct. 

304, 342 U.S. 429, 96 L. Ed. 475. What peculiar interest of the 

appellant is involved in the circumstances of this case? What rights 

and obligations personal or peculiar to him have been injured or 

infringed by the appointment of the 2nd respondent by the 1st 

respondent, and the confirmation of that appointment by the Senate 

in accordance with section 141 (1) of the Constitution? The short 

answer, in my view, is none. 

I would, in the circumstances, agree with the learned Chief 

Justice that the appellant has no locus standi. I would also dismiss 

the appeal. I agree with all the orders made in the judgment of the 

learned Chief Justice of Nigeria.” 

M. L. Uwais, J.S.C - 

“It is of paramount importance and indeed most desirable to 

encourage citizens to come to court in order to have the Constitution 

interpreted. However, this is not to say, with respect, that 

meddlesome interlopers, professional litigants or the like should be 

encouraged to sue in matters that do not directly concern them. In 

my view, to do that is to open the flood-gate to frivolous and 

vexatious proceedings. I believe that such latitude on is capable of 

creating undesirable state of affairs. 

By section 6 subsection (6) (b) of the Constitution:  

“(6) the judicial powers vested in accordance with the foregoing 

provisions of this section 
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(b) shall extend to all matters between persons, or 

between government or authority and any person in 

Nigeria, and to all actions and proceedings relating 

thereto, for the determination of any question as to 

the civil rights and obligations of that person;” 

This limitation which is imposed on the judicial powers of our courts 

is not in principle peculiar to Nigeria but indeed universal. As 

Professor de Smith observes at p. 363 of his book-Judicial Review 

of Administrative Action, 3rd Edition: 

“In Roman law it was open to any citizen to bring an action 

popularis in respect of a public delict or to sue for a 

prohibitory or restitutory interdict for the protection of res 

sacrae and res republicae but title to sue or otherwise 

depended upon the infringement of a private right. Today 

nearly all foreign systems require that, save in exceptional 

cases, a plaintiff must have a special personal interest in the 

proceedings he institutes.” 

One of the exceptional cases in questions for instance the relator 

action which the Attorney-General of England can bring as a 

guardian of public interest y although he has no special personal 

interest in the b subject of the litigation. We are not here concerned 

with the exceptions. 

It is for the foregoing reasons and those given by my learned 

brother, Bello, J.S.C. (which I had the privilege of reading in draft) 

that I feel that the interpretation to be given to section 6 subsection 

(6) (b) of the Constitution will depend on the facts or special 

circumstances of each case. So that no hard and fast rule can really 

be set-up. But the watchword should always be the “Civil rights and 

obligations” of the plaintiff concerned.  

Accordingly, I agree that the appeal be dismissed and orders be 

made as contained in the judgment of the Chief Justice.” 

Having held that the subject matter of the suit is non justiciable and not a 

live issue, as it is a subject matter of no legal consequence hold that the suit was an 

academic exercise. The questions raised for determination therein did not raise any 

live and genuine questions for determination. 

A court cannot competently entertain a suit that has not raised live and 

genuine issues in controversy for its determination. See Odedo v. INEC (2008) 17 

NWLR (Pt. 1117) 554 at 660. 

Since the 1st respondent did not show or even allege that its right or interest 

was affected or likely to be affected by the Electoral (Amendment) Act 2018 Bill, 

since the 1st respondent did not bring the suit for the determination of its rights and 

obligations, since the subject matter of the suit is non justiciable and the trial court 

obviously lacks the jurisdiction to interfere with the law making process in the 

legislature before the process becomes law or lacks the power to determine how 

legislative power should be exercised before the law making process becomes law, 

then clearly the suit is frivolous, aimed at preventing the amendment of S.25 of the 
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Electoral (Amendment) Act and is therefore an abuse of court process as it was 

obviously not a genuine litigation and was not brought bona fide. See Abubakar v. 

Bebeji Oil and Allied Products Ltd. & Ors. (2007) LPELR - 55 (SC); (2007) 18 

NWLR (Pt. 1066) 319. In the light of the foregoing, I resolve issue No. 1 in favour 

of the appellant. The judgment of the Federal High Court of Nigeria at Abuja in 

suit No. FHC/ABJ/CS/232/2018 delivered on 25/4/2018 is hereby nullified. 

Having resolved issue No. 1 in favour of the appellant and held that the 

subject matter of the suit is not justiciable, that the trial court lacks jurisdiction to 

entertain it, that the plaintiff had no locus standi to bring the suit, that the suit is 

academic and an abuse of court process, no useful purpose would be served in 

determining issue No. 2 in the appellant's brief.  

On the whole this appeal succeeds as it has merit. It is accordingly allowed. 

The judgment of the Federal High Court of Nigeria at Abuja in Suit No. 

FHC/ABJ/CS/232/2018 delivered on 25/4/2018 by A. R. Mohammed, J. is hereby 

set aside. Suit No. FHC/ABJ/CS/232/2018 is hereby dismissed. 

No order as to costs. 

 

 

YAHAYA, J.C.A.: I have read in draft the lead judgment by the learned Hon. 

President of this court, and I agree that the appeal has merit and should be allowed. 

 

“An Act”, by section 2(1) of the Interpretation Act “is passed when the 

President assents to the Bill for the Act....” or when it is passed by two-thirds of the 

members of the National Assembly by virtue of section 58(5) of the 1999 

Constitution where the President withholds his assent. The Act will be in force by 

virtue of the enactments and it must have been duly signed by the President or 

overridden by the National Assembly before it becomes law and in force. Before 

the enactment, it is only a Bill without force as it cannot be acted upon in the sense 

of obedience to it or enforcing it. Therefore, contrary to the submissions or the 

respondents, there is a definite difference between an Act or Law and a Bill. Whilst 

the former has force and life, the latter is virtually a proposal without any force or 

life yet. It is still a baby in the womb and may be delivered alive or as still-born. 

It was a Bill passed by the National Assembly which was challenged by the 

1st respondent at the lower court, and the appellant objected as it was a premature 

action and not justiciable. The trial judge placed reliance principally, on the case 

A.-G. Bendel State v. A-G., Federation (1981) 1 All NLR 85; (1982) 3 NWLR 1, 

and held that the plaintiff's suit is justiciable. 

In that case, the two houses of the National Assembly assed a Bill with 

differences. According to the Constitution, the procedure in such a situation, was 

to establish a Committee to meet and resolve the differences and then report back 

to the two houses which would, if acceptable, pass the harmonized version. 

When that is done, it would be sent to the President for his assent. But in 

that case, when the Finance Committee which was set up to resolve the differences, 

finished its job, it was not referred back to the two Houses to pass it. Instead, the 

Bill was sent direct to the President for his assent and he did so. In court, it was 

contended that the procedure constitutionally provided had been breached and the 
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Act was invalid. The Supreme Court agreed and held that when G the Constitution 

spelt out a procedure to be followed in passing a Bill, that procedure must followed 

and any breach will nullify the result- the Act passed. 

That position is totally different from the instant appeal. The respondent 

was not challenging the procedure followed by the National Assembly in passing 

the Bill. It was challenging, its contents before it was assented to by the President. 

Herein lies the difference and that is what makes the case of the A.-G. Bendel v.  A.-

G. Federation (supra) inapplicable here, to an extent.  

The 2nd respondent has submitted at paragraph 4.09, page 6 of the brief, 

that- 

“…at any time, from the initiation of a Bill in any of the Houses 

of the National /Assembly up to the passage of the Bill into an 

Act of the National Assembly and before o or after the assent of 

the President, or the declining of w the assent by the President, 

the courts in Nigeria are armed with the requisite jurisdiction to 

declare any Bill or Act, action., procedure and/or provision(s) of 

an Act already passed and assented to, or passed and awaiting 

the President's assent or in the process of being passed, null and 

void and unconstitutional.” 

This submission is to0 wide for comfort as that is not the position held in 

A.-G., Bendel State v. A.-G., Federation (supra), nor in the latter case of A.-G. Abia 

State 2 Ors v. A.-G, Federation & 34 Ors (2006) NWLR (Pt. 1005) 255 which did 

not change the position. The submission is correct only in so far as it relates to a 

challenge after the president has assented to it and it has become an Act or has been 

passed by a two-third majority of the National Assembly, pursuant to section (5) of 

the 1999 Constitutions as amended. The Act can then be challenged as 

unconstitutional; or the procedure followed as unconstitutional. After all, in the 

Abia’s case, the Supreme Court held that the courts in the exercise of their judicial 

powers under section 6 of the Constitution, have the jurisdiction to nullify 

legislation which is not enacted in accordance with the Constitution. Since the 

Supreme Court specifically stated “legislation” i.e. law and “enacted”, it cannot 

mean nullifying a “Bill” which has not been 'enacted' and which is only a proposal 

for the Act. 

In the premise, the trial Judge had no jurisdiction to try the suit as it was 

premature and justiciable. The appeal has merit and it allowed. The judgment of the 

trial court is set aside and Suit No. FHC/ABJ/CS/232/1018 is hereby dismissed. 

 

 

YAKUBU, J.C.A.: I had the privilege of reading the draft of the illuminating 

judgment, rendered my Lord, Zainab Adamu Bulkachuwa, the Hon. President. 

Court of Appeal. I am in complete agreement with the resolution of all the issues 

thrown up in the appeal, by his Lordships. 

Let me just chip in a word in respect of the justiciability of respondent's 

claims. 

All learned senior counsel for the respective parties in this appeal placed 

heavy reliance on the decision of the Supreme Court in Att. Gen Bendel State v. Att. 
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Gen of the Federation & Ors. (1982) 3 NCLR 1; (1983) 1 SCNLR 293 to the effect 

that the court has jurisdiction to inquire into the legislative duties in passing of Bills 

which metamorphose into Acts of the National Assembly, upon the assent on such 

Bills by the President. This authority has more to do with where an irregular 

procedure was adopted by the National Assembly in passing the Bill which was 

assented to by the President c and had become law before it was challenged in court 

for being unconstitutional. It was not the Bill that was passed by the National 

Assembly which was challenged for its being unconstitutional, but the Act itself 

which was the offshoot of the Bill earlier passed by the National Assembly. It is 

clear to me that the judicial intervention in that case Was not against the Bill passed 

by the National Assembly, but against the Act which was assented to by the 

President. 

Therefore, I am unable to fathom how the said authority is of any help to 

the respondents herein. It certainly adds more prosperity to the appellant's 

contention to the effect that the 1 E respondent jumped the gun in seeking judicial 

intervention against section 25(1) of the Electoral Act (Amendment) Bill, 2018 

upon her perception that the said Bill is unconstitutional. I hold the considered and 

firm opinion that the said Bill is inchoate and of no probative value for all practical 

purposes, until it is assented to by the President or on his failure to so give his 

assent, the appellant, the National Assembly could exercise her 2/3rd veto/vote and 

pass the Bill into an Act of the National Assembly. See section 58(5).o the 

Constitution. 

 

It is from thenceforward that any person who is pique has an axe to grind 

against that Act of the National Assembly, could access and approach the court in 

order to ventilate his grouse against it. Therefore, it is at that stage that the court 

will exercise her supervisory jurisdiction over the legislative function of the 

appellant in order to decipher and determine whether the passage H of that Bill into 

an Act of the National Assembly was in compliance with the 1999 Constitution of 

the Federal Republic of Nigeria, as amended. In the instant matter, it is very clear 

to me that the 1st respondent's action is unarguably intended to ambush and 

padlock the appellant from performing its constitutionally guaranteed legislative 

duties. I am in agreement with the submissions of the learned senior counsel to the 

appellant, to the effect that the action of the 1st respondent was premature and 

consequently it is non- justiciable. It was indeed incompetent. So the court below 

had no jurisdiction to have entertained it. 

It is for this and the more elaborate reasons proffered in the lead judgment 

that I too, allow the appeal. In consequence thereof, the judgment rendered by A. 

R. Mohammed, J. in Suit No. FHC/ABJ/CS/232/2018, on 25th April, 2018 is hereby 

set aside. 

 

 

IGE, J.C.A.: I had the privilege of reading in advance, the lucid judgment of my 

Noble Lord, the Honourable President of this court, which has just been delivered 

and fully agree with the said judgment. 
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One of the major onslaughts or attack of the appellant against the entire suit 

of the plaintiff, now 1st respondent, is that it is not justiciable and as such the lower 

court lacked the jurisdictional competence to entertain the action. Adjunct to the 

contention of the non justiciability of the action is also the submission of the 

appellant that the suit does not disclose reasonable cause of action in that at the 

material time of the initiation of this action, the subject matter of challenge was still 

a Bill and not law. 

A cursory look or perusal of reliefs 10 and 11 reveals contradiction in terms. 

Relief 10 assumed or presumed that the Electoral (Amendment) Bill has been 

passed into law or an Act hence the relief seeking for setting aside of Clause 25 of 

the Electoral Act 2018 whereas relief 11 prayed the lower court to restrain the 

President from exercising his power under section 58(4) of the aforesaid 

Constitution so that the Electoral (Amendment) Bill 2018 would not become Law 

or an Act of National Assembly. Relief 11(11) also asked the lower court to prevent 

the National Assembly from again passing the Bill aforesaid into law should the 

President withhold his assent to the Bill. 

A justiciable case or dispute must be the one properly brought before a court 

or tribunal capable of being disposed of judicially. 

See:- 

1. Ufomba v. INEC & Ors. (2017) LPELR -420779 (SC) 1 at 26 C - D; 

(2017) 13 NWLR (Pt. 1582) 175 per Ogunbiyi, JSC;  

2. Hon. Patrick C. Onuoha v. Chief R. B. K. Okafor Ors (1983) LPELR 

- 2705 (SC) 1 at 31 - 2; (1983) 2 SCNLR 244 where Obaseki, JSC 

said:-one “The touchstone of justiciability of a controversy or 

dispute is injury to a legally protected right. (per Burton and 

Douglas, JJ. Dissenting in Joint Anti- Facist Refugee Committee v. 

Inc. Grath 341 US 123 71 set. 624, 95 L Ed. 2nd 817).  

In deciding whether a claim is justiciable, a court must determine 

whether the duty asserted can be judicially identified and its breach 

judicially determined and whether protection for the right asserted 

can be Judicially moulded. Powel v. Inkcormack 395 US 486, 89 Set 

1944 L. Ed. 2nd 491)” 

3. Uwazuruonye v The Governor of Imo State & Ors (2012) LPELR - 

20604 E - A; (2013) 8 NWLR (PL.1355) 28 per My Lord Rhodes-

Vivour, JSC. 

Thus, a plaintiff must have a cause of action which encapsulates the entire 

set of circumstances giving rise to a gaily enforceable claim. The action or suit of 

the plaintiff must stem out of an act or conduct of a defendant culminating into a 

justiciable claim. All these just be discernible or made clear on the statement of 

claim in an action initiated vide, writ of summons or in an affidavit of the claimant 

where the action is commenced by originating summons, or originating motion. 

Relevant facts must be exposed to the court to show that the rights and obligations 

of the claimant have been jeopardized or in imminent danger of being seriously 

determined by the defendant as the court can only invoke its judicial powers under 

section 6 of the Constitution of the Federal Republic of Nigeria to adjudicate on a 

matter that is justiciable. See Nigercare Development Company Ltd. v. Adamawa 
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State Water Board & Ors (2008).. NWLR (Pt. 1093) 498; 2008 LPELR - 1997 (SC) 

1 at 27 per Ogbuagu, JSC who said:- 

“In the case of Attorney-General of the Federation & 2 Ors v. Sode 

& 2 Ors. (1990) 9 NWLR (Pt. 128) 500 at 538; (1990) SCNJ Karibi-

Whyte, JSC (Rtd.) in his concurring judgment, stated inter alia as 

follows: 

“But it is also well settled that the exercise of a right of action 

is derived from the fundamental law of the land: or any 

statute specifically conferring such right. The court can only 

exercise jurisdiction with respect to a right of action and 

cannot assume jurisdiction unless the plaintiff who has 

brought the action before it has a right of action. See Bello 

& Ors. v. A.-G., Oyo State (1986) 5 NWLR (Pt. 45) 828. This 

court has in many recent decisions defined what a right of 

action is.” 

On cause of action and how to determine same, the apex court recently held 

in the case of (1) Atiba Iyalamu Savings & Loans Ltd v. Mr. Sidiku Ajala Suberu & 

Anor: (2018) LPELR 44069 SC1 at 43 -45; (2018) 13 NWLR (Pt. 1637) 387 per 

Kekere-Ekun, JSC as follows: 

In Bello v. Attn. A.-G. Oyo State (1986) 5 NWLR (Pt. 45) 828 at 876 

A -B this court considered what constitute a reasonable cause of 

action. His Lordship Karibi-Whyte, JSC opined thus:- 

‘I think a cause of action is constituted by a bundle aggregate 

of acts which the law will recognize as giving the plaintiff a 

substantive right to make the claim against the relief or 

remedy being sought. Thus, the factual situation on which 

the plaintiff relies to support his claim must be recognized 

by the law as giving a rise to a substantive right capable of 

being claimed or enforced against the defendant. In other 

words, the factual situation relied upon must constitute the 

essential ingredients of an enforceable right or claim.” 

This definition was adopted by Obaseki, JSC in Afolayan v. Ogunrinde 

(1990) 1 NWLR (Pt. 127) 369 at 382 F- H. His Lordship stated: 

‘’In its simplest terms, I would say that a cause of to action means:-  

(1) A cause of complaint; 

(2) A Civil right or obligation fit for determination by a court of 

law; 

(3) A dispute in respect of which a court of law is entitled to 

invoke its judicial powers to determine. 

It consists of every fact which it would be necessary for A the 

plaintiff to prove, if traversed, in order to support his right to 

judgment.” 

See also Thomas v. Olufosoye (1986) NSCC Vol. 18 669; (1986) 1 

NWLR (Pt. 18) 669, Adimora v. Ajufo (1988) NSCC Vol. 19 (Part) 

1003 at 1005; (1988) 3 NWLR (Pt. 80) 1, P N. Udoh Trading Co. 

Ltd. v. Abere (2001) 11 NWLR (Pt. 723) 114 at 129 B-C, Mobil 
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Producing Nig. Unltd v. LASEPA & Ors. (2002) 18 NWLR (Pt. 798) 

1 at 30 E - G. 

It is settled law that in the determination of a reasonable cause 

of action, the court would have recourse only to the facts contained 

in the statement of claim or the affidavit in support of originating 

process. The fact therein, for the purpose of the determination, are 

deemed admitted. The facts would then be examined to ascertain if 

they would entitle the plaintiff to the remedy sought. See Dantata & 

Anor v. Mohammed (2000) LPELR 925 (SC) 1 at 27 E F; (2000) 7 

NWLR (Pt. 664) 176, Opia v. INEC & Anor (2014) LPELR - 2218S 

(SC) 1 at 20 D - F; (2014) NWLR (Pt. 1407) 431”  

Barbus & Company Nig. Limited & Anor. v. Okafor-Udeji (2018) 

LPELR - 44501 SC 1 at 24 A-F: (2018) 11 NWLR (Pt. 1630) 298 

per Okoro, JSC.” 

The National Assembly (appellant) was still in the legislative process of 

passing the Electoral (Amendment) Bill 2018 into law when the1 respondent 

(Accord) approached the lower court to restrain or stop the appellant from 

proceeding with the legislative process and to declare the Electoral Amendment) 

Bill 2018 null and void when the Bill has not been passed into law. 

This position of the 1st respondent is glaringly evident in the affidavit in 

support or the originating summons wherein the Chairman or respondent depose in 

paragraphs 10, 11 and 18 thereof as follows:- 

“10) The 1st defendant is a creation of the Constitution of the Federal 

Republic of Nigeria, 1999 (as amended) (the Constitution). 

11) The 1st defendant is also the arm of government vested, with the 

powers, to make laws for the peace, order and good government of 

Nigeria in accordance with the provisions of the Constitution. 

18) I know as fact that: 

i. The 1st defend has purported to pass through its two Houses, 

the Senate and House of Representatives, the Electoral Act 

Amendment Bill, 2018. 

ii. Clause 25 of the said Bill provides for the sequence of the 

2019 General Elections as follows: 

a. National Assembly 

b. State Houses of Assembly and Governorship, 

Elections 

c. Presidential Elections. Now shown to me, attached 

hereto and marked as exhibit 1 is a copy of the said 

Bill. 

iii. The said Bill has been transmitted by the 1st defendant to the 

President of the Federal Republic of Nigeria for his assent. 

A close perusal of the above deposition read along with the questions for 

determination and all the reliefs sought by the 1st respondent shows that the 1st 

respondent's action does not disclose any reasonable cause of action against the 

appellant thus making the suit of the 1st respondent non-justiciable. The legislative 

process sought to be restrained has not been included and the Bill remains inchoate. 
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There can be no right of action under the Constitution to challenge the legislative 

powers of National Assembly until it passes a Bill into law as prescribed by section 

58 of the Constitution. Section 1(3) of the Constitution which the 1st respondent 

relied upon to contend that the Electoral (Amendment) Bill 2018 contravenes the 

1999 Constitution as amended cannot avail the 1st respondent because the provision 

of section 1(3) of the Constitution is to the effect that the law that is inconsistent 

with the Constitution or any section of the Constitution must be struck down. Again, 

section 4(8) of the Constitution gives jurisdiction to the courts to exercise powers 

to strike down any law or section of it that violates the Constitution 

A Bill that is not yet passed into law in accordance with section 58(4) or 

section 58(5) of the Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) as in this case is not within the purview of sections 1(3) and 4(8) of the 

1999 Constitution aforesaid. The 1st respondent's action is no doubt premature and 

not justiciable. 

For all these and the fuller reasons contained in the leading judgment of my 

Lord, the Hon. President of this court, I too hereby allow the appeal. I also abide 

with the Order(s) made by my Lord in the lead judgment. 

 

 

AGIM, J.C.A.: I had a preview of the lead judgment just delivered by the learned 

President of this court and my learned brother, Zainab Adamu Bulkachuwa, J.C.A. 

I completely agree with the reasoning, conclusions and decisions therein. The 

judgment which reflects a very high quality of erudition is remarkable for the 

simplicity and clarity of language with which it illuminates the novel and very 

recondite issue of the judicial review of the internal law making process of the 

National Assembly that has become law, the justiciability of its constitutionality 

and clarified the law as brilliantly laid down by our Supreme Court in the locus 

standi or right of action to bring a suit in court to invoke a judicial review e the 

exercise of legislative power. 

It is obvious that S.4(8) of the Constitution of the Federal Republic of 

Nigeria by subjecting the exercise of legislative powers by the National Assembly 

or by a House of Assembly to the jurisdiction of courts of law vests the courts of 

law and judicial tribunals with the jurisdiction to judicially review the said exercise 

of legislative power. 

Across jurisdictions, this jurisdiction is usually invoked after a law has been 

enacted by the legislature or parliament. But this case has presented a situation that 

is novel in this country and across many G jurisdictions. The situation here is that 

the jurisdiction of a court of law has been invoked to judicially review the 

constitutionality of a Bill that has not become law. 

This has given rise to the question of whether a Court of law can exercise 

the jurisdiction vested on it by S.4(8) of the 1999 Constitution to judicially review 

the internal law making process of the legislature by way of a Bill that had not 

become law. Both sides to this case have not agreed on the answer to this question. 

One of the very attractive arguments of learned SAN for the 1st respondent 

is in substance that since S.4(8) of the 1999 Constitution subjects the exercise of 

legislative powers by the National Assembly or by the House of Assembly to the 
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jurisdiction of courts of law, and S.58(1) of the same Constitution provides that the 

power of the National Assembly to make laws shall be exercised by Bills passed by 

both the Senate and the House of Representatives and except as otherwise provided 

by subsection (5) of this section, assented to by the president. The demarcation 

between a Bill and Act is unnecessary and misleading, because the processes of 

initiating/ introducing a Bill, discussing and deliberating on it and its passage by 

resolution are all part of the exercise of legislative powers and that therefore the 

Bill can be judicially viewed by a court before it becomes law. 

Attractive as this argument may be, it is not valid. This is because S.58(1) 

described the completed process that has produced the law as the exercise of 

legislative power. It clearly states that the exercise consists of the passing of the 

Bill by both houses of the National Assembly and its assent by the President or 

where he withholds his assent, the process prescribed in subsection 4 of S.58 takes 

place. The exact text of S.58(1) reads thusly - 

“The power of the National Assembly to make laws shall be 

exercised by Bills passed by both the Senate con and the House of 

Representatives and, except as otherwise provided by subsection (5) 

of this section, assented to by the President” 

  It is obvious from the clear words of this provision that, legislative power 

is exercised when the law making process is complete. The passing of a Bill by 

both Houses of the National Assembly, before the President assents to it or if he 

withholds the assent, before the Bill is again passed by each House by two-thirds 

majority for the Bill to become law cannot amount to an exercise of legislative 

power. 

S. 58(2) of the 1999 Constitution emphasise subsection (1) thusly- 

“A Bill may originate in either the Senate or the House of 

Representatives and shall not become law unless it has been passed 

and, except as otherwise provided by this section and section 59 of 

this Constitution, assented to in accordance with the provisions of 

this section” 

Subsections (3), (4) and (5) of 5.58 state the processes that would together 

amount to a law making, thusly -  

“(3) Where a Bill has been passed by the House in which B it originated, 

it shall be sent to the other House and it shall be presented to the 

President for assent when it has been passed by that other House and 

agreement has been reached between the two Houses on any 

amendment made on it. 

(4) Where a Bill is presented to the President for assent, he shall within 

thirty days thereof signify that he assents or that he withholds assent. 

(5) Where the President withholds his assent and the Bill is again passed 

by each House by two-thirds majority, the Bill shall become law and 

the assent of the President shall not be required” 

Each stage of these processes provided in the above- reproduced 

subsections is a process preparatory to the exercise of legislative power and cannot 

on its own constitute that exercise. 

The legislative power is exercised when the law is made. 
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The Supreme Court in A-G of Bendel State v. A-G of Federation (supra) did 

not decide that the processes preparatory to the existence of a law constitute the 

exercise of legislative power. The case decided that the court can in judicially 

reviewing an enacted law, also consider the processes reparatory to the enactment 

of the law. The subject matter of the dispute in that case was an Act of the National 

Assembly and not a Bill that had not become law. 

It is obvious from the provisions of S.4(8) of the 1999 Constitution that it is 

only the exercise of legislative power that is the subject of the judicial review 

jurisdiction of courts of law and not the processes preparatory to its exercise. The 

exact text of S.4(8) reads thusly- 

“Save as otherwise provided by this Constitution, the exercise of 

legislative powers by the National Assembly or by House of 

Assembly shall be subject to the jurisdiction of courts of law and of 

judicial tribunals established by law, and accordingly, the National 

Assembly or a House of Assembly shall not enact any law that ousts 

or purports to oust the jurisdiction of a court of law or of a judicial 

tribunal established by law.” 

So it is only when there is an exercise of legislative power that the 

jurisdiction of a court can be invoked to judicially review it. 

The statement of Bello, JSC (as he then was) in A. -G. Bendel State v. A.-G. 

of the Federation (supra) is clear on this. 

His Lordship, said: 

“I would endorse the general principle of constitutional law that one 

of the consequences of the separation of powers, which we adopted 

in our Constitution, is that the court would respect the dependence 

of the legislature in the exercise of its legislative powers and would 

refrain from pronouncing or determining the validity of the internal 

proceedings of the legislature or the mode of exercising its 

legislative powers. 

Reiterating this point further, Bello, JSC also held in e the celebrated 

case of Unongo v. Aku & Ors. (1983) LPELR-3422 (SC) that 

‘This court had occasion to consider the scope of the first 

limb of section 4(8) of the Construction in Attorney-General 

of Bendel State v. Attorney- General of the Federation & 22 

Ors. (1982) 3 NCLR 1 at p. 4D wherein Fatai-Williams, 

C.J.N as he was then, said: 

“By virtue of the provisions of section 4(8) of the 

Constitution, the courts of law in Nigeria have the 

power, and indeed, the duty to see to it that there is 

no infraction of the exercise of legislative power, 

whether substantive or procedural, as laid down in 

the relevant provisions of the Constitution. If there is 

any such infraction, the courts will declare any 

1legislation passed pursuant to it unconstitutional 

and invalid” 
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I may, for the purpose of emphasis, reiterate the opinion I expressed 

in that case to the effect that the courts ought not to entertain and 

must not entertain their jurisdiction under section 4(8) over the 

conduct of the internal proceedings of the National Assembly unless 

the Constitution makes provisions to that BB effect. I said at p.46:  

“I would endorse the general principle of constitutional law 

that one of the consequences of the separation of powers, 

which we adopted in our Constitution, is that the court would 

respect the independence of the Legislature in the exercise 

of its legislative powers and would refrain from pronouncing 

or determining the validity of the internal proceedings of the 

legislature or the mode of exercising its legislative powers.” 

However, if the Constitution makes provisions to how the legislature 

should conduct its internal affairs or as to the mode of exercising its 

legislative powers, then the court is in duty bound to exercise its 

jurisdiction to ensure that the legislature comply with the 

constitutional requirements”. 

Only a Law can be considered to be consistent or inconsistent with the 

Constitution. This is obvious from the provisions of S.1(3) of the 1999 Constitution 

which states thusly- 

“if any other law is inconsistent with the provisions of this 

Constitution, this Constitution shall prevail and that other law shall, 

to the extent of the inconsistency, be void.” 

A Bill not being a law cannot be said to be inconsistent with the 

Constitution, as it has no legal effect. The decisions of the Indian Courts, in Chotey 

Lal v. State of UP (AIR 1951 All 28) and Re: The Special Courts Bill (AIR 1979 

SC 478) on a similar point, though persuasive authorities provide useful guides 

here. 

In Chotey Lal v. State of UP CAIR 1951 ALL 228), a division bench of the High 

Court dealt with a Zamindari Abolition & Land Reform Bill which was challenged 

by way of a petition under Article 226 for violation of Fundamental Right under 

Article 19.  

The question involved in this case was whether it was open for the courts to 

interfere with the process of formulating an enactment. The court held that until a 

Bill has become law, the legislative process not being complete, courts do not come 

into the picture at all, that as a President is also part of the Union Legislature 

(Article 79), the legislative process would not be deemed to be complete unless the 

President gives assent to a Bill, that it is only after a Bill has become the law of the 

land, that the courts can assume jurisdiction under Article 32, that the expression 

'shall not make any law' appearing in Article 13(2) does not confer jurisdiction upon 

the constitutional courts to interfere with the process of legislation making. 

In Re: The Special Courts Bill, 1978 (AIR 1979 SC, 478), the Supreme 

Court of India was consulted by the President under Article 143(1) of the 

Constitution to consider the question whether the Special Courts Bill, 1978 or any 

of its provisions, if enacted, would be constitutionally invalid. In the advisory 

opinion rendered by a seven-judge bench of the Supreme Court, it was remarked 
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that Bill, which is being considered by the parliament and is yet to receive the 

President's assent may undergo extensive changes of fundamental character before 

it becomes a law finally. 

To allow courts to judicially scrutinize the internal processes of the 

legislature preparatory to the exercise of its legislative power, before a law is made, 

would amount to laying siege on the legislature, dictating the internal processes of 

the legislature, influencing its discretion and decisions, thereby robbing it of its 

freedom, independence, autonomy and sovereignty. The courts would become 

inundated with preemptive litigations challenging every step taken by the 

legislature when no law has been made. This would render the legislature prostrate 

and ineffective, as much of its primary duties would be held down by litigations. 

This would certainly endanger the constitutional governance of this country and the 

rule of law. 

Let me also add my voice on the non-justiciability of the constitutionality 

of a Bill. Until a Bill becomes law, it is a mere proposal that is liable to changes. 

Being a mere proposal that as not become law, it has no legal effect and therefore 

does not create any legal status, right, interests and obligations. That is why its 

consistency or inconsistency with the Constitution cannot be litigated as only a law 

can be the subject of such litigation by A virtue of S.1(3) of the 1999 Constitution. 

I think I should also make some restatement on the locus standi of the 

plaintiff (Accord). It is obvious that the plaintiff did not bring the suit to enforce or 

protect its rights or to seek the determination of any of its rights or obligations. The 

suit was brought to prevent the Electoral Act (Amendment) 2018 Bill from being 

made law on the ground that S.25 therein amount to a takeover by the National 

Assembly of the power vested on the 3Td respondent (INEC) by item 15(a) of the 

Third Schedule to the 1999 Constitution to organise and hold the general elections 

to the offices listed therein. 

The plaintiff did not show that the proposed amendment affected any of its 

rights or interest as a political party in any way. It is not in doubt that compliance 

with the Constitution by all persons and authorities is an interest that belongs to all 

persons in Nigeria. But this general interest does not confer a right of action to 

challenge a legislative or executive action that does not comply with the 

Constitution. 

The right of action to challenge such action for nor compliance with the 

Constitution can only arise if the said act or its non-compliance with the 

Constitution adversely affects the individual right or interest of a person and that 

right of action can be exercised only by the person whose individual right or interest 

is so adversely affected. See Adesanya v. The President (supra). 

It is noteworthy that our practice of constitutional democracy has not 

developed to the level of making express provisions in our Constitution vesting 

locus standi or a right of action on any person in Nigeria to bring an action to 

challenge the constitutionality of any executive or legislative act that is not in 

compliance with the Constitution, even if his or her individual right or interest is 

not affected thereby, as you have in the Ghanaian and Gambian Constitutions. Our 

Constitution as it is, has not created that right. 
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For these and the more detailed reasons stated in the lead Judgment of the 

learned President of this court, I also allow this appeal. 

 

 

Appeal allowed. 

 

 

 

 

 


